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INVITATION FOR TENDERS 

 

  

MINISTRY OF AGRICULTURE, LIVESTOCK, FISHERIES AND IRRIGATION 
 
 

STATE DEPARTMENT FOR CROP DEVELOPMENT 

 

INVITATION FOR TENDERS 
 
 

TENDER NAME:  DRILLING AND EQUIPPING OF SOLAR POWERED BOREHOLE AND CONSTRUCTION OF 

ELEVATED PLASTIC WATER TANK IN KAMWELINE PRIMARY SCHOOL, IGEMBE NORTH CONSITITUENCY, 
MERU COUNTY 
 

The Ministry of Agriculture, Livestock, Fisheries and Irrigation 

has received funding from the Government of Kenya for the Drilling 

and Equipping of Boreholes and Construction of Elevated Tanks in various constituencies in miraa growing Counties 
under the miraa infrastructure support project  and now invites  sealed 
Tenders from eligible contractors to undertake the works. 
 

The minimum eligibility requirement will comprise the following: 

I. Registration as a contractor with the National Construction Authority under Class 7 and 
Ministry of Water and Sanitation under Class F and above 

II. Registration/ licensed by the Ministry of Water and Sanitation as a Borehole Drilling, 
Equipping and Servicing contractors under class A (Depths Exceeding 300 meters) 

III. Bid security of 2% of the tender sum, in form of a bank guarantee from a reputable 
bank or a bid bond from an insurance company registered by IRA and approved by 
PPOA 

IV. Proof of similar work of similar magnitude undertaken in the last two years 
V. Certified copies of tax compliance certificate, VAT and PIN certificates 
VI. Availability of appropriate and relevant skills among staff 
VII. Proof of legal existence 
 

Youth,  Women  and  Persons  with  Disabilities  (YWPD)  registered  firms  are  especially 

encouraged to participate. Qualified firms which meet the YWPD criteria either on their own or 
in joint ventures demonstrating at least 30% YWPD participation will get a price margin of 
preference of 10%. 
 
LƴǘŜǊŜǎǘŜŘ ōƛŘŘŜǊǎ Ƴŀȅ ŘƻǿƴƭƻŀŘ ǘƘŜ ōƛŘ ŘƻŎǳƳŜƴǘǎ ŦǊƻƳ ǘƘŜ aƛƴƛǎǘǊȅΩǎ ǿŜōǎƛǘŜ www.kilimo.go.ke or IFMIS portal: 
supplier.treasury.go.ke free of charge. 
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No formal pre-tender site meeting and visit has been scheduled. 
. 

Prices quoted should be inclusive of all taxes, must be in Kenya shillings and shall remain valid 

for 120 days from the closing date of tender. 
 

Bids must be delivered to the address below on or before 11:00Am East African time on 

11th March, 2019. The packages should be clearly marked Tender documents 

in plain sealed envelopes and bearing no indication of the name of the tenderers and clearly 
marked TENDER No.: MOALF&I/SDCD/REG/02/2018-2019. Electronic bidding will not be permitted. Late bids 
will be rejected. 
 

Tenders will be opened immediately thereafter in the presence of the candidates or their 

representatives who choose to attend. 
 

The address referred to above is: 
 

Ministry of Agriculture, Livestock, Fisheries & Irrigation 

State Department for Crop Development 

Cathedral Road, 
P.O. Box 30028-00100 
Nairobi, Kenya 
Email : info@kilimo.go.ke 
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A. Introduction 
 

1.   Scope of 
Tender 
 
 
 
 
 
 
 
 
 

2.   Source of 

Funds 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

3.   Eligible 

Tenderers 

 

1.1     The Procuring Entity indicated in the Tender Data Sheet (TDS) invites 
Tenders for the construction of works as specified in the Tender Data 
Sheet and Sections VI (Technical Specifications) and VII (Drawings). 
 

1.2     The successful Tenderer will be expected to complete the works by the 
required completion date specified in the Tender Data Sheet. 
 

1.3     The objectives of the works are listed in the Tender Data Sheet. These 
are mandatory requirements. Any subsequent detail is offered to support 
these objectives and must not be used to dilute their importance. 
 

2.1     The Government of Kenya has set aside funds for the use of the 
Procuring Entity named in the Tender Data Sheet during the Financial 
Year indicated in the Tender Data Sheet. It is intended that part of the 
proceeds of the funds will be applied to cover eligible payments under the 
contract for the works as described in the Tender Data Sheet. 
 
Or 
 
The Government of Kenya through Procuring Entity named in the Tender 
Data Sheet has applied for/received/ intends to apply for a 
[loan/credit/grant] from the financing institution named in the Tender Data 
Sheet towards the cost of the Project named in the Tender Data Sheet. 
The Government of Kenya intends to apply a part of the proceeds of this 
[loan/credit/grant] to payments under the Contract described in the 
Tender Data Sheet. 
 

2.2     Payments will be made directly by the Procuring Entity (or by financing 
institution specified in the Tender Data Sheet upon request of the 
Procuring Entity to so pay) and will be subject in all respects to the terms 
and conditions of the resulting contract placed by the Procuring Entity. 
 

3.1     A Tenderer may be a natural person, private or public company, 
government-owned institution, subject to sub-Clause 3.4 or any 
combination of them with a formal intent to enter into an agreement or 
under an existing agreement in the form of a joint venture, consortium, or 
association. In the case of a joint venture, consortium, or association, 
unless otherwise specified in the Tender Data Sheet, all parties shall be 
jointly and severally liable. 
 

3.2     The Invitation for Tenders is open to all suppliers as defined in the Public 
Procurement and Disposal Act, 2005 and the Public Procurement and 
Disposal Regulations, 2006 except as provided hereinafter. 
 

3.3     National Tenderers shall satisfy all relevant licensing and/or registration 
with the appropriate statutory bodies in Kenya, such as the Ministry of 
Public Works or the Energy Regulatory Commission. 
 
 

3.4     A Tenderer shall not have a conflict of interest. All Tenderers found to 
have a conflict of interest shall be disqualified. A Tenderer may be 
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considered to have a conflict of interest with one or more parties in this 
Tendering process, if they: 
 
a) Are associated or have been associated in the past directly or 

indirectly with employees or agents of the Procuring Entity or a 
member of a board or committee of the Procuring Entity; 
 

b) Are associated or have been associated in the past, directly or 
indirectly with a firm or any of its affiliates which have been engaged 
by the Procuring Entity to provide consulting services for the 
preparation of the design, specifications and other documents to be 
used for the procurement of the works under this Invitation for 
Tenders; 
 

c) Have controlling shareholders in common; or 
 
d) Receive or have received any direct or indirect subsidy from any of 

them; or 
 

e) Have the same legal representative for purposes of this Tender; or 
 
f) Have a relationship with each other, directly or through common third 

parties, that puts them in a position to have access to information 
about or influence on the Tender of another Tenderer, or influence the 
decisions of the Procuring Entity regarding this Tendering process; or 
 

g) Submit more than one Tender in this Tendering process, However, 
this does not limit the participation of subcontractors in more than one 
Tender, or as Tenderer and subcontractor simultaneously. 
 

3.5 A Tenderer will be considered to have a conflict of interest if they 
participated as a consultant in the preparation of the design or technical 
specification of the project and related services that are the subject of the 
Tender. 
 

3.6 Tenderers shall not be under a declaration of ineligibility for corrupt and 
fraudulent practices issued by the Government of Kenya in accordance 
with GCC sub-Clause 3.2. 
 

3.7 Government owned enterprises in Kenya may participate only if they are 
legally and financially autonomous, if they operate under commercial law, 
are registered by the relevant registration board or authorities and if they 
are not a dependent agency of the Government. 
 

3.7 Tenderers shall provide such evidence of their continued eligibility 
satisfactory to the Procuring Entity, as the Procuring Entity shall 
reasonably request. 
 

4.   One Tender 
per Tenderer 

 
4.1     A firm shall submit only one Tender, in the same Tendering process, 

either individually as a Tenderer or as a partner in a joint venture pursuant 
to ITT Clause 5. 
 

4.2     No firm can be a subcontractor while submitting a Tender individually or 
as a partner of a joint venture in the same Tendering process. 
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4.3 A firm, if acting in the capacity of subcontractor in any Tender, may 
participate in more than one Tender but only in that capacity. 
 

4.4 A Tenderer who submits or participates in more than one Tender (other 
than as a subcontractor or in cases of alternatives that have been 
permitted or requested) will cause all the Tenders in which the Tenderer 
has participated to be disqualified. 
 

5.   Alternative 
Tenders by 

Tenderers 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

6.   Cost of 

Tendering 
 

 

7.   Site Visit and 
Pre-Tender 
Meeting 

 
5.1     Tenderers shall submit offers that comply with the requirements of the 

Tendering documents, including the basic Tendererôs technical design as 
indicated in the specifications and Drawings and Bill of Quantities. 
Alternatives will not be considered, unless specifically allowed for in the 
Tender Data Sheet. If so allowed, sub-Clause 5.2 and 5.3 shall govern. 
 

5.2     When alternative times for completion are explicitly invited, a statement to 
that effect will be included in the Tender Data Sheet as will the method of 
evaluating different times for completion. 
 

5.3     If so allowed in the Tender Data Sheet, Tenderers wishing to offer 
technical alternatives to the requirements of the Tendering documents 
must also submit a Tender that complies with the requirements of the 
Tendering documents, including the basic technical design as indicated in 
the specifications. In addition to submitting the basic Tender, the Tenderer 
shall provide all information necessary for a complete evaluation of the 
alternative by the Procuring Entity, including technical specifications, 
breakdown of prices, and other relevant details. Only the technical 
alternatives, if any, of the lowest evaluated Tenderer conforming to the 
basic technical requirements shall be considered by the Procuring Entity. 
 

6.1     The Tenderer shall bear all costs associated with the preparation and 
submission of its Tender, and the Procuring Entity shall in no case be 
responsible or liable for those costs, regardless of the conduct or outcome 
of the Tendering process. 
 

7.1     The Tenderer, at the Tendererôs own responsibility and risk, is advised to 
visit and examine the Site of Works and its surroundings and obtain all 
information that may be necessary for preparing the Tender and entering 
into a contract for construction of the Works.  The costs of visiting the Site 
shall be at the Tendererôs own expense. 
 

7.2     The Procuring Entity may conduct a site visit and a pre-Tender meeting. 
The purpose of the pre-Tender meeting will be to clarify issues and to 
answer questions on any matter that may be raised at that stage. 
 

7.3     The Tendererôs designated representative is invited to attend a site visit 
and pre-Tender meeting which, if convened, will take place at the venue 
and time stipulated in the Tender Data Sheet. 
 

7.4     The Tenderer is requested as far as possible, to submit any questions in 
writing or by electronic means to reach the procuring Entity before the pre- 
Tender meeting. It may not be practicable at the meeting to answer all 
questions, but questions and responses will be transmitted in accordance 
with sub-Clause 7.5. 
 

7.5     Minutes of the pre-Tender meeting, including the text of the questions 
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raised and the responses given together with any responses prepared 
after the pre-Tender meeting will be transmitted within the time stated in 
the Tender Data Sheet to all purchasers of the Tendering documents. 
Any modification of the Tendering documents listed in sub-Clause 8.1 that 
may become necessary as a result of the pre-Tender meeting shall be 
made by the Procuring Entity exclusively through the issue of an 
Addendum pursuant to ITT sub Clause 10.2 and not through the minutes 
of the pre-Tender meeting. 
 

7.6 Non attendance during the site visit or pre-Tender meeting will not be a 
cause for disqualification of a Tenderer unless specified to the contrary in 
the Tender Data Sheet. 
 
 

B. Tendering Documents 
 

8.   Content of 
Tendering 
Documents 

 

8.1     The works required, Tendering procedures, and contract terms are 
prescribed in the Tendering Documents.  In addition to the Section I 
Invitation for Tenders, Tendering documents which should be read in 
conjunction with any addenda issued in accordance with ITT sub 
Clause 10.2  include: 
 
Section II        Instructions to Tenderers 
Section III       Tender Data Sheet 
Section IV       General Conditions of Contract 
Section V        Contract Data Sheet 
Section VI       Specifications 
Section VII      Drawings 
Section VIII     Bill of Quantities 
Section IX       Forms of Tender 

¶    Form of Tender 

¶    Appendix to Tender 

¶    Confidential Business Questionnaire 
¶    Integrity Declaration 

¶    Letter of Acceptance 

¶    Form of Contract Agreement 
Section X        Forms of Security 

¶    Tender Security Form 

¶    Tender Securing Declaration 

¶    Performance Bank or Insurance Guarantee 

¶    Advance Payment Guarantee 
Section XI   Form RB 1  Application to Public Procurement 

Administrative Review Board 
 

8.2     The number of copies to be completed and returned with the Tender 
is specified in the Tender Data Sheet. 
 

8.3     The Invitation for Tenders (Section I) issued by the Procuring Entity is 
not part of the Tendering Documents and is included for reference 
purposes only. In case of discrepancies between the Invitation for 
Tenders and the Tendering Documents listed in sub-Clause 8.1 
above, the said Tendering Documents will take precedence. 
 

8.4     The Procuring Entity is not responsible for the completeness of the 
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Tendering Documents and their addenda, if they were not obtained 
directly from the authorized staff of the Procuring Entity. 
 

8.5 The Tenderer is expected to examine all instructions, forms, terms 
and specifications in the Tendering documents. Failure to furnish all 
information required by the Tendering Documents or to submit a 
Tender substantially responsive to the Tendering documents in every 
respect will be at the Tendererôs risk and may result in the rejection of 
its Tender. 
 

9.   Clarification of 
Tendering 
Documents 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

10. Amendments of 

the Tendering 
Documents 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

11. Language of 

Tender 

 
9.1     A prospective Tenderer requiring any clarification of the Tendering 

documents may notify the Procuring Entity in writing, e-mail or 
facsimile at the Procuring Entity's address indicated in the Tender 
Data Sheet. 
 

9.2     The Procuring Entity will within the period stated in the Tender Data 
Sheet respond in writing to any request for clarification provided that 
such request is received no later than the period indicated in the 
Tender Data Sheet prior to the deadline for the submission of 
Tenders prescribed in sub-Clause 22.1. 
 

9.3     Copies of the procuring entity's response will be forwarded to all 
Purchasers of the Tendering documents, including a description of the 
inquiry, but without identifying its source. 
 

9.4     Should the Procuring Entity deem it necessary to amend the 
Tendering documents as a result of a clarification, it shall do so 
following the procedure under ITT Clause 10. 
 

10.1     Before the deadline for submission of Tenders, the Procuring Entity 
may, for any reason, whether at its own initiative or in response to a 
clarification requested by a prospective Tenderer, modify the 
Tendering documents by issuing addenda. 
 

10.2     Any addendum issued shall be part of the Tender documents 
pursuant to sub-Clause 8.1 and shall be communicated in writing, by 
e-mail or facsimile to all who have obtained the Tendering documents 
directly from the Procuring Entity. 
 

10.3     In order to allow prospective Tenderers reasonable time in which to 
take an addendum into account in preparing their Tenders, the 
Procuring Entity at its discretion shall extend, as necessary, the 
deadline for submission of Tenders, in accordance with sub-Clause 
22.2 
 
 

C. Preparation of Tenders 
 

11.1     The Tender, and all correspondence and documents related to the 
Tender exchanged by the Tenderer and the Procuring Entity shall 
be written in the Tender language stipulated in the Tender Data 
Sheet. Supporting documents and printed literature furnished by 
the Tenderer may be in another language provided they are 
accompanied by an accurate translation of the relevant passages 
in the above stated language, in which case, for purposes of 
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interpretation of the Tender, the translation shall prevail. 
 

12. Documents 
Constituting the 

Tender 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

13. Documents 
Establishing 
Eligibility and 
Qualifications of 
the Tenderer 

 
12.1     The Tender submitted by the Tenderer shall consist of the 

following components: 
 
a)   The Form of Tender (in the format indicated in Section IX) 

completed in accordance with ITT Clause 15, 16 and 17; 
 

b)   Information requested by Instructions to Tenderers ITT sub- 
Clause 13.2; 13.3 and 13.4; 
 

c)   Tender Security or Tender Securing Declaration in accordance 
with Instructions to Tenderers ITT Clause 19; 
 

d)   Priced Bill of Quantities; 
 
e)   Qualification Information Form and Documents; 
 
f)    Alternative offers where invited in accordance with Instructions 

to Tenderers ITT Clause 5; 
 

g)   Written confirmation authorizing the signatory of the Tender to 
commit the Tenderer in accordance with Instructions to 
Tenderers ITT sub Clause 19.2; and 
 

h)   And any information or other materials required to be 
completed and submitted by Tenderers, as specified in the 
Tender Data Sheet. 
 

13.1     Pursuant to ITT Clause 13, the Tenderer shall furnish, as part of 
its Tender, documents establishing the Tendererôs eligibility to 
Tender and its qualifications to perform the contract if its Tender is 
accepted. 
 

13.2     In the event that pre-qualification of potential Tenderers has been 
undertaken, only Tenders from pre-qualified Tenderers will be 
considered for award of contract. These qualified Tenderers 
should submit their Tenders with any information updating the 
original pre-qualification applications or, alternatively, confirm in 
their Tenders that the originally submitted pre-qualification 
information remains essentially correct as of the date of Tender 
submission. The update or confirmation should be provided in 
Section IX. 
 

13.3     If the Procuring Entity has not undertaken pre-qualification of 
potential Tenderers, to qualify for award of the contract, Tenderers 
shall meet the minimum qualifying criteria specified in the Tender 
Data Sheet: 
 

13.4     Tenders submitted by a joint venture of two or more firms as 
partners shall comply with the following requirements, unless 
otherwise stated in the Tender Data Sheet: 
 
a)   The Tender shall include all the information listed in the 

Tender Data Sheet pursuant to sub-Clause 13.3 above for 
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each joint venture partner; 
 

b)   The Tender shall be signed so as to be legally binding on all 
partners; 
 

c)   One of the partners will be nominated as being in charge, and 
this authorization shall be evidenced by submitting a power of 
attorney signed by legally authorized signatories of all the 
partners; 
 

d)   The partner in charge shall be authorized to incur liabilities and 
receive instructions for and on behalf of any and all partners of 
a joint venture and the entire execution of the Contract, 
including payment, shall be done exclusively with the partner 
in charge; 
 

e)   All partners of the joint venture shall be liable jointly and 
severally for the execution of the contract in accordance with 
the contract terms and a statement to this effect shall be 
included in the authorization mentioned under (c) above as 
well as in the Tender and in the Agreement (in case of a 
successful Tender); and 
 

f) A copy of the joint venture agreement entered into by all 
partner shall be submitted with the Tender.  Alternatively, a 
Letter of Intent to execute a joint venture agreement in the 
event of a successful Tender shall be signed by all partners 
and submitted with the Tender, together with a copy of the 
proposed Agreement. 
 

g)   The Tender Security and Tender Securing Declaration as 
stated in accordance with ITT Clause 19, and in case of a 
successful Tender, the Agreement, shall be signed so as to be 
legally binding on all partners. 
 

14. Lots Package 14.1 When Tendering for more than one contract under the lots 
arrangements, the Tenderer must provide evidence that it meets 
or exceeds the sum of all the individual requirements for the lots 
being tendered in regard to: 
 
a)  Average annual turnover; 
b)  Particular experience including key production rates; 
c)  Financial means, etc; 
d)  Personnel capabilities; and 
e)  Equipment capabilities. 
 

14.2 In case the Tenderer fail to fully meet any of these criteria, it may 
be qualified only for those lots for which the Tenderer meets the 
above requirement. 
 

15. Form of Tender 15.1 The Tenderer shall fill the Form of Tender furnished in the 
Tendering Documents. The Form of Tender must be completed 
without any alterations to its format and no substitute shall be 
accepted. 
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16. Tender Prices 16.1 The Contract shall be for the whole Works, as described in sub- 
Clause 1.1, based on the priced Bill of Quantities submitted by the 
Tenderer. 
 

16.2 The Tenderer shall fill in rates and prices for all items of the Works 
described in the Bill of Quantities.  Items for which no rate or price 
is entered by the Tenderer will not be paid for by the Procuring 
Entity when executed and shall be deemed covered by the other 
rates and prices in the Bill of quantities. 
 

16.3 All duties, taxes and other levies payable by the Contractor under 
the Contract, or for any other cause, as of the date 15 days prior 
to the deadline for submission of Tenders, shall be included in the 
rates, prices and total Tender price submitted by the Tenderer. 
 

16.4 The rates and prices quoted by the Tenderer shall be subject to 
adjustment during the performance of the Contract if provided for 
in the Tender Data Sheet and the provisions of the Conditions of 
Contract. The Tenderer shall submit with the Tender all the 
information required under the Contract Data Sheet. 
 

17. Tender Currencies 17.1 The unit rates and prices shall be quoted by the Tenderer in the 
currency as specified in the Tender Data Sheet. 
 

17.2 Tenderers shall indicate details of their expected foreign currency 
requirements in the Tender, if any. The rates of exchange to be 
used by the Tenderers in arriving at the local currency equivalent 
shall be the selling rates for similar transactions established by the 
authority specified in the Tender Data Sheet prevailing on the 
date 28 days prior to the latest deadline for submission of 
Tenders. These exchange rates shall apply for all payments so 
that no exchange risk will be borne by the Tenderer. In any case, 
payments will be computed using the rates quoted in the Tender. 
 

17.3 Tenderers may be required by the Procuring Entity to clarify their 
foreign currency requirements and to substantiate that the 
amounts included in the rates and prices and in the Contract Data 
Sheet are reasonable and responsive to sub-Clause 17.1. 
 

18. Tender Validity 
Period 

 
18.1     Tenders shall remain valid for the period specified in the Tender 

Data Sheet after the Tender submission deadline prescribed by 
the Procuring Entity, pursuant to ITT Clause 22.  A Tender valid 
for a shorter period shall be rejected by the Procuring Entity as 
non responsive. 
 

18.2     In exceptional circumstances, prior to expiry of the original Tender 
validity period, the Procuring Entity may request that the 
Tenderers extend the period of validity for a specified additional 
period. The request and the Tenderers' responses shall be made 
in writing or by cable. A Tenderer may refuse the request without 
forfeiting its Tender Security or causing to be executed its Tender 
Securing declaration. A Tenderer agreeing to the request will not 
be required or permitted to otherwise modify the Tender, but will 
be required to extend the validity of its Tender Security or Tender 
Securing declaration for the period of the extension, and in 
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compliance with ITT Clause 19 in all respects. 
 

18.3 In the case of fixed price contracts, if the award is delayed by a 
period exceeding sixty (60) days beyond the expiry of the initial 
Tender validity period, the contract price will be increased by a 
factor specified in the request for extension. The Tender 
evaluation shall be based on the Tender price without taking into 
consideration on the above correction. 
 

19. Tender Security 
and Tender 
Securing 
Declaration 

 
19.1     Pursuant to ITT Clause 12, where required in the Tender Data 

Sheet, the Tenderer shall furnish as part of its Tender, a Tender 
Security in original form and in the amount and currency specified 
in the Tender Data Sheet . 
A Tender Securing Declaration as specified in the Tender Data 
Sheet in the format provided in section X shall be provided as a 
mandatory requirement. 
 

19.2     The Tender Security or Tender Securing Declaration is required to 
protect the Procuring Entity against the risk of Tendererôs conduct 
which would warrant the securityôs forfeiture, pursuant to ITT sub- 
Clause 19.9. 
 

19.3     The Tender Security shall be denominated in the currency of the 
Tender and shall be in one of the following forms: 
 
a)   Cash; 
 
b)   A Bank Guarantee; 
 
c)   An Insurance Bond issued by an insurance firm approved by 

the PPOA located in Kenya; 
 

d)   An irrevocable letter of credit issued by a reputable bank. 
 

19.4     The Tender Security shall be in accordance with the Form of the 
Tender Security included in Section X or another form approved 
by the Procuring Entity prior to the Tender submission. 
 

19.5     The Tender Security shall be payable promptly upon written 
demand by the Procuring Entity in case any of the conditions 
listed in sub-Clause 19.8 are invoked. 
 

19.6     Any Tender not accompanied by a Tender Security in accordance 
with sub-Clauses 19.1 or 19.3 shall be rejected by the Procuring 
Entity as non-responsive, pursuant to ITT Clause 28. 
 

19.7     The Procuring Entity shall immediately release any Tender 
Security if: 
 
a)   The procuring proceedings are terminated; 
 
b)   The Procuring Entity determines that none of the submitted 

Tenders is responsive; 
 

c)   A contract for the procurement is entered into. 
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19.8 The Tender Security shall be forfeited and the Tender Securing 
Declaration executed if the Tenderer: 
 
a)   Withdraws its Tender after the deadline for submitting Tenders 

but before the expiry of the period during which Tenders must 
remain valid; 
 

b)   Rejects a correction of an arithmetic error pursuant to sub- 
Clause 29.2; 
 

c)   Refuse to enter into a written contract in accordance with ITT 
Clause 40; 
 

d)   Fails to furnish the Performance Security in accordance with 
ITT Clause 41. 
 

19.9 The Tender Security and Tender Securing Declaration of a joint 
venture must be in the name of the joint venture submitting the 
Tender. 
 

19.10 A Tenderer shall be suspended from being eligible for Tendering 
in any contract with the Procuring Entity for the period of time 
indicated in the Tender Securing Declaration: 
 
a)   If the Tenderer withdraws its Tender, except as provided in ITT 

sub-Clauses 18.2 and 29.2; or 
 

b)   In the case of a successful Tenderer, if the Tenderer fails 
within the specified time limit to: 
 
(i)   Sign the contract; or 
 
(ii) Furnish the required Performance Security. 
 

20. Format and 
Signing of Tender 

 
20.1     The Tenderer shall prepare one original of the documents 

comprising the Tender as described in ITT Clause 12 of these 
Instructions to Tenderers, with the Form of Tender, and clearly 
marked òORIGINALó.  In addition, the Tenderer shall submit 
copies of the Tender, in the number specified in the Tender Data 
Sheet, and clearly marked as òCOPIESó. In the event of 
discrepancy between them, the original shall prevail. 
 

20.2     The original and all copies of the Tenders shall be typed or written 
in indelible ink and shall be signed by a person or persons duly 
authorized to sign on behalf of the Tenderer.    This authorization 
shall consist of a written confirmation as specified in the Tender 
Data Sheet and shall be attached to the Tender. The name and 
position held by each person signing the authorization must be 
typed or printed below the signature. All pages of the Tender, 
except for un-amended printed literature, shall be initialled by the 
person or persons signing the Tender. 
 

20.3     Any interlineations, erasures, or overwriting shall be valid only if 
they are initialled by the person or persons signing the Tender. 
 
 

19 



 
 
 

SECTION II:  INSTRUCTIONS TO TENDERERS (ITT) 
 
 
 

20.4 The Tenderer shall furnish information as described in the Form of 
Tender on commissions or gratuities, if any, paid or to be paid to 
agents relating to this Tender and to contract execution if the 
Tenderer is awarded the contract 
 
 

D. Submission of Tenders 
 

21. Sealing and 
Marking of 
Tenders 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

22. Deadline for 
Submission of 
Tenders 

 

21.1     The Tenderer shall seal the original and each copy of the Tender in 
separate envelopes, duly marking the envelopes as òORIGINALó 
and òCOPYó.  The envelopes shall then be sealed in an outer 
envelope securely sealed in such a manner that opening and 
resealing cannot be achieved undetected. 
 

21.2     The inner and outer envelopes shall: 
 

a)   Be addressed to the Procuring Entity at the address given in the 
Tender Data Sheet; and 
 

b)   Bear the Project name indicated in the Tender Data Sheet, the 
Invitation for Tenders (IFB) title and number indicated in the 
Tender Data Sheet, and a statement:  òDO NOT OPEN 
BEFORE,ó to be completed with the time and the date specified 
in the Tender Data Sheet, pursuant to ITT sub-Clause 22.1. 
 

21.3     In addition to the identification required in sub-Clause 21.2, the 
inner envelopes shall also indicate the name and address of the 
Tenderer to enable the Tender be returned unopened in case it is 
declared late, pursuant to sub-Clause 22.1 and for matching 
purpose under ITT Clause 23 
 

21.4     If the outer envelope is not sealed and marked as required by ITT 
sub clause 21.2, the Procuring Entity shall assume no responsibility 
for misplacement or premature opening of the Tender. 
 

22.1     Tenders shall be received by the Procuring Entity at the address 
specified under ITT sub-Clause 21.2 no later than the date and time 
specified in the Tender Data Sheet. 

22.2 The Procuring Entity may, in exceptional circumstances and at its 

discretion, extend the deadline for the submission of Tenders by 
amending the Tendering documents in accordance with ITT Clause 
9, in which case all rights and obligations of the Procuring Entity and 
Tenderers previously subject to the deadline will thereafter be 
subject to the new deadline. 
 

22.3 The extension of the deadline for submission of Tenders shall not 
be made later than the period specified in the Tender Data Sheet 
before the expiry of the original deadline. 
 

23. Late Tenders 23.1 The Procuring Entity shall not consider for evaluation any Tender 
that arrives after the deadline for submission of Tenders, in 
accordance with ITT Clause 22. 
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23.2 Any Tender received by the Procuring Entity after the deadline for 
submission of Tenders shall be declared late, rejected and returned 
unopened to the Tenderer 
 

24. Modification, 
Substitution and 
Withdrawal of 
Tenders 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

25. Opening of 

Tenders 

 
24.1     A Tenderer may modify or substitute or withdraw its Tender after it 

has been submitted, provided that written notice of the modification, 
including substitution or withdrawal of the Tender, is received by the 
Procuring Entity prior to the deadline prescribed for submission of 
Tenders prescribed under ITT sub-Clause 22.1. 
 

24.2     The Tendererôs modification or substitution or withdrawal notice 
shall be prepared, sealed, marked, and dispatched in accordance 
with the provisions of ITT Clauses 20 and 21 with the outer and 
inner envelopes additionally marked ñMODIFICATIONò or 
SUBSTITUTION or ñWITHDRAWALó as appropriate. The notice 
may also be sent by electronic mail and facsimile, but followed by a 
signed confirmation copy, postmarked not later than the deadline for 
submission of Tenders. 
 

24.3     No Tender may be withdrawn, replaced or modified in the interval 
between the deadline for submission of Tenders and the expiration 
of the period of Tender validity specified by the Tenderer on the 
Tender Form. Withdrawal of a Tender during this interval shall result 
in the Tendererôs forfeiture of its Tender Security or execution of 
Tender Securing Declaration, pursuant to the ITT sub-Clause 19.9. 
 

24.4     Withdrawal of a Tender between the deadline for submission of 
Tenders and the expiration of the period of Tender validity specified 
in the Tender Data Sheet or as extended pursuant to sub-Clause 
22.2 shall result in the forfeiture of the Tender Security and 
execution of Tender Securing Declaration pursuant to ITT sub- 
Clause 19.9. 
 

24.5     Tenderers may only offer discounts to, or otherwise modify the 
prices of their Tenders by submitting Tender modifications in 
accordance with this Clause, or included in the original Tender 
submission. 
 

E. Opening and Evaluation of Tenders 
 

25.1     The Procuring Entity will open all Tenders including modifications, 
substitution or withdraw notices made pursuant to ITT Clause 24, in 
public, in the presence of Tenderers or their representatives who 
choose to attend and other parties with legitimate interest and 
Tender proceedings, at the place on the date and at time specified 
in the Tender Data Sheet. The Tenderersô representatives who are 
present shall sign a register as proof of their attendance. 
 

25.2     Envelopes marked òWITHDRAWALó shall be opened and read out 
first. Tenders for which an acceptable notice of withdrawal has 
been submitted pursuant to ITT Clause 24 shall not be opened but 
returned to the Tenderer. If the withdrawal envelope does not 
contain a copy of the ñPower of Attorneyò confirming the signature 
as a person duly authorized to sign on behalf of the Tenderer, the 
corresponding Tender will be opened. Subsequently, all envelopes 
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marked "MODIFICATION" shall be opened and the submissions 
therein read out in appropriate detail. Thereafter all envelopes 
marked or "SUBSTITUTION" opened and the submissions therein 
read out in appropriate detail. 
 

25.3 All other envelopes shall be opened one at a time. The Tenderers' 
names, the Tender prices, the total amount of each Tender and of 
any alternative Tender (if alternatives have been requested or 
permitted), any discounts, the presence or absence of Tender 
security, and such other details as the appropriate tender opening 
committee may consider appropriate, will be announced by the 
Secretary of the Tender Opening Committee at the opening. 
 

25.4 Tenders or modifications that are not opened and not read out at 
Tender opening shall not be considered further for evaluation, 
irrespective of the circumstances. In particular, any discount offered 
by  a Tenderer which is not read out at Tender opening shall not be 
considered further. 
 

25.5 Tenderers are advised to send in a representative with the 
knowledge of the content of the Tender who shall verify the 
information read out from the submitted documents. Failure to send 
a representative or to point out any un-read information by the sent 
Tendererôs representative shall indemnify the Procuring Entity 
against any claim or failure to read out the correct information 
contained in the Tendererôs Tender. 
 

25.6 No Tender will be rejected at Tender opening except for late 
Tenders which will be returned unopened to the Tenderer, pursuant 
to ITT Clause 23. 
 

25.7 The Secretary of the appropriate tender opening committee shall 
prepare minutes of the Tender opening. The record of the Tender 
opening shall include, as a minimum: the name of the Tenderers 
and whether or not there is a withdrawal, substitution or 
modification, the Tender price per Lot if applicable, including any 
discounts and alternative offers and the presence or absence of a 
Tender Security or Tender Securing Declaration. 
 

25.8 The Tenderersô representatives who are present shall be requested 
to sign the record. The omission of a Tendererôs signature on the 
record shall not invalidate the contents and affect the record. 
 

25.9 A copy of the minutes of the Tender opening shall be furnished to 
individual Tenderers upon request. 
 

26. Confidentiality 26.1 Information relating to the examination, clarification, evaluation, and 
comparison of Tenders and recommendations for the award of a 
Contract shall not be disclosed to Tenderers or any other persons 
not officially concerned with such process until the award to the 
successful Tenderer has been announced. 
 

26.2 Any effort by a Tenderer to influence the Procuring Entityôs 
processing of Tenders or award decisions may result in the 
rejection of his Tender. 
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26.3 Notwithstanding sub-Clause 26.2, from the time of Tender opening 
to the time of Contract award, if any Tenderer wishes to contact the 
Procuring Entity on any matter related to the Tendering process, it 
should do so in writing. 
 

27. Clarification of 
Tenders 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

28. Preliminary 

Examination of 
Tenders 

 
27.1     To assist in the examination, evaluation, comparison of Tenders 

and post-qualification of the Tenderer, the Procuring Entity may, at 
its discretion, ask a Tenderer for clarification of its Tender including 
breakdown of prices. Any clarification submitted by a Tenderer that 
is not in response to a request by the Procuring Entity shall not be 
considered. 
 

27.2     The request for clarification and the response shall be in writing. No 
change in the prices or substance of the Tender shall be sought, 
offered, or permitted except to confirm the correction of arithmetic 
errors discovered by the Procuring Entity in the evaluation of 
Tenders in accordance with ITT Clause 29. 
 

27.3     From the time of Tender opening to the time of Contract award if 
any Tenderer wishes to contact the Procuring Entity on any matter 
related to the Tender it should do so in writing. 
 

28.1     Prior to the detailed evaluation of Tenders, the Procuring Entity will 
determine whether: 
 
a)   The Tender has been submitted in the required format; 
 
b)   Any Tender Security submitted is in the required form, amount 

and validity period; 
 

c)   The Tender has been signed by the person lawfully authorized 
to do so; 
 

d)   The required number of copies of the Tender have been 
submitted; 
 

e)   The Tender is valid for the period required; 
 
f)    All required documents and information have been submitted; 

and 
 

g)   Any required samples have been submitted. 
 

28.2     The Procuring Entity will confirm that the documents and 
information specified under ITT Clause 12 and ITT Clause 13 have 
been provided in the Tender. If any of these documents or 
information is missing, or is not provided in accordance with the 
Instructions to Tenderers, the Tender shall be rejected. 
 

28.3     The Procuring Entity may waive any minor informality, 
nonconformity, or irregularity in a Tender which does not constitute 
a material deviation, provided such waiver does not prejudice or 
affect the relative ranking of any Tenderer 
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28.4 A substantially responsive Tender is one which conforms to all the 
terms, conditions, and specifications of the Tendering documents, 
without material deviation or reservation. A material deviation or 
reservation is one that: 
 
a)   Affects in any substantial way the scope, quality, or execution of 

the Works; 
 

b)   Limits in any substantial way, inconsistent with the Tendering 
documents, the Procuring Entity's rights or the Tendererôs 
obligations under the Contract; or 
 

c)   If rectified, would affect unfairly the competitive position of other 
Tenderers presenting substantially responsive Tenders. 
 

28.5 If a Tender is not substantially responsive, it will be rejected by the 
Procuring Entity, and may not subsequently be made responsive by 
correction or withdrawal of the non-conforming deviation or 
reservation. 
 

29. Correction of 
Errors 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

30. Conversion to 

Single Currency 

 
29.1     Tenders determined to be substantially responsive will be checked 

by the Procuring Entity for any arithmetic errors.  Errors will be 
corrected by the Procuring Entity as follows: 
 
a)   If there is a discrepancy between unit prices and the total price 

that is obtained by multiplying the unit price and quantity, the 
unit price shall prevail, and the total price shall be corrected, 
unless in the opinion of the Procuring Entity there is an obvious 
misplacement of the decimal point in the unit price, in which the 
total price as quoted shall govern and the unit price shall be 
corrected; 
 

b)   If there is an error in a total corresponding to the addition or 
subtraction of subtotals, the subtotals shall prevail and the total 
shall be corrected; and 
 

c)   Where there is a discrepancy between the amounts in figures 
and in words, the amount in words will govern. 
 

29.2     The amount stated in the Tender will, be adjusted by the Procuring 
Entity in accordance with the above procedure for the correction of 
errors and, with, the concurrence of the Tenderer, shall be 
considered as binding upon the Tenderer. If the Tenderer does not 
accept the corrected amount, its Tender will then be rejected, and 
the Tender Security may be forfeited and the Tender Securing 
Declaration may be executed in accordance with sub-Clause 19.9. 
 

30.1     To facilitate the evaluation and comparison, the Procuring Entity will 
convert all Tender prices expressed in the amounts in various 
currencies in which the Tender prices are payable to Kenya 
Shillings at the selling exchange rate established for similar 
transactions by the Central Bank of Kenya ruling on the date 
specified in the Tender Data Sheet. 
 

31. Comparison of 31.1 The Procuring Entity shall evaluate and compare only the Tenders 
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Tenders determined to be substantially responsive in accordance with ITT 
Clause 28. 
 

31.2 In evaluating the Tenders, the Procuring Entity will determine for 
each Tender the evaluated Tender price by adjusting the Tender 
price as follows: 
Making any correction for errors pursuant to ITT Clause 29; 
Excluding provisional sums and the provision, if any for 
contingencies in the Bill of Quantities, but including Day work , 
where priced competitively ; and 
Making appropriate adjustments to reflect discounts or other price 
modifications offered in accordance with sub-Clause 24.5. 
 

31.3 The Procuring Entity may waive any minor informality or non- 
conformity, which does not constitute a material deviation, provided 
such waiver does not prejudice or affect the relative standing of any 
Tenderer.  Variations, deviations, and alternative offers and other 
factors, which are in excess of the requirements of the Tendering 
documents or otherwise result in unsolicited benefits for the 
Procuring Entity will not be taken into account in Tender evaluation. 
 

32. National 
Preference 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

33. Determination of 
the Lowest 
Evaluated Tender 

34. Post-qualification 

of Tenderer 

 
32.1     In the evaluation of Tenders the Procuring Entity shall apply 

exclusive preference to citizens of Kenya where: 
 
a)   The funding is 100% from the Government of Kenya or a 

Kenyan body; 
 

b)   The amounts are below the prescribed threshold of KShs.200 
million; 
 

32.2     To qualify for the preference the candidate shall provide evidence 
of eligibility by: 
 
a)   Proving Kenyan citizenship by production of a Kenyan Identity 

Card; or 
 

b)   Providing proof of being a ñcitizen contractorò in terms of section 
3(1) of the Act, i.e. being a natural person or an incorporated 
company wholly owned and controlled by persons who are 
citizens of Kenya. 
 

32.3     The Minister of Finance may prescribe additional preference and/or 
reservation schemes, for example for procurements above these 
thresholds.  If such additional preference schemes apply, details 
will be given in the Tender Data Sheet. 
 

33.1     The Tender with the lowest evaluated price from among those 
which are eligible, compliant and substantially responsive shall be 
the lowest evaluated Tender. 

34.1     If specified in the Tender Data Sheet, post-qualification shall be 

undertaken. 
 

34.2     The Procuring Entity will determine to its satisfaction whether the 
Tenderer that is selected as having submitted the lowest evaluated 
 
 
 

25 



 
 
 

SECTION II:  INSTRUCTIONS TO TENDERERS (ITT) 

 

responsive Tender is qualified to perform the contract satisfactorily, 
in accordance with the criteria listed in sub-Clause 13.3. 
 

34.3 The determination will take into account the Tendererôs financial, 
technical, and production capabilities.  It will be based upon an 
examination of the documentary evidence of the Tendererôs 
qualifications submitted by the Tenderer, pursuant to sub-Clause 
13.3, as well as such other information as the Procuring Entity 
deems necessary and appropriate. Factors not included in these 
Tendering documents shall not be used in the evaluation of the 
Tendererôs qualifications. 
 

34.4 An affirmative determination will be a prerequisite for award of the 
contract to the Tenderer.  A negative determination will result in 
rejection of the Tendererôs Tender, in which event the Procuring 
Entity will proceed to the next lowest evaluated Tender to make a 
similar determination of that Tendererôs capabilities to perform 
satisfactorily. 
 
 

F. Award of Contract 
 

35. Criteria of Award 35.1 Subject to ITT Clause 35 and 36, the Procuring Entity 
will award the Contract to the Tenderer whose Tender 
has been determined to be substantially responsive to 
the Tendering documents and who has offered the 
lowest Evaluated Tender Price, provided that such 
Tenderer has been determined to be: 
 
a)   Eligible in accordance with the provisions of ITT 

Clause 3; 
 

b)   Is determined to be qualified to perform the Contract 
satisfactorily; 
 

c)   Successful negotiations have been concluded. 
 

35.2 If, pursuant to sub-Clause 14.1, this Contract is being 
awarded on a ñlot and packageò basis, the lowest 
evaluated Tender price will be determined when 
evaluating this Contract in conjunction with other 
Contracts to be awarded concurrently, taking into 
account any discounts offered by the Tenderer for 
award of more than one Contract. 
 

36. Clarifications 36.1 Clarifications may be undertaken with the lowest 
evaluated Tenderer relating to the following areas: 
 
a)   A minor alteration to the technical details of the 

statement of requirements; 
 

b)   Reduction of quantities for budgetary reasons, where 
the reduction is in excess of any provided for in the 
Tendering documents; 
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c)   A minor amendment to the Contract Data Sheet; 
 
d)   Finalizing payment arrangements; 
 
e)   Mobilization arrangements; 
 
f) Agreeing final delivery or work schedule to 

accommodate any changes required by the 
Procuring Entity; 
 

g)   The methodology or staffing; or 
 
h)   Clarifying details that were not apparent or could not 

be finalized at the time of Tendering. 
 

36.2 Clarifications shall not change the substance of the 
tender. 
 

37. Procuring Entityõs Right to 

Accept any Tender and to 

Reject any or all Tenders 
 
 
 
 
 
 
 
 
 
 
 
 

38. Procuring Entities Right to 

Vary Quantities at the Time 
of Award 

 
37.1    Notwithstanding ITT Clause 35, the Procuring Entity 

reserves the right to accept or reject any Tender, and to 
cancel the Tendering process and reject all Tenders, at 
any time prior to the award of Contract, without thereby 
incurring any liability to the affected Tenderer or 
Tenderers. 
 

37.2    Notice of the rejection of all Tenders shall be given 
promptly within 14 days to all Contractors that have 
submitted Tenders. 
 

37.3    The Procuring Entity shall upon request communicate to 
any Tenderer the grounds for its rejection of its Tenders, 
but is not required to justify those grounds. 
 

38.1    The Procuring Entity reserves the right at the time of 
contract award to increase or decrease the quantity of 
goods or related services originally specified in these 
Tendering documents (schedule of requirements) 
provided this does not exceed by the percentage 
indicated in the Tender Data Sheet, without any change 
in unit price or other terms and conditions of the Tender 
and Tendering documents. 

 

39. Notification of Award 39.1 The Tenderer whose Tender has been accepted will be 
notified of the award by the Procuring Entity prior to 
expiration of the Tender validity period by e-mail or 
facsimile confirmed by registered letter. This letter 
(hereinafter and in the Conditions of Contract called the 
"Letter of Acceptance") will state the sum that the 
Procuring Entity will pay the Contractor in consideration 
of the provision and maintenance of the Work(s) as 
prescribed by the Contract (hereinafter and in the 
Contract called the ñContract Priceò). 
 

39.2 The notification of award will constitute the formation of 
the Contract, subject to the Tenderer furnishing the 
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Performance Security in accordance with ITT Clause 41 
and signing the Contract in accordance with sub-Clause 
40.2 
 

39.3 At the same time as the person submitting the 
successful Tender is notified, the Procuring Entity will 
notify each unsuccessful Tenderer, the name of the 
successful Tenderer and the Contract amount and will 
discharge the Tender Security and Tender Securing 
Declaration of the Tenderer pursuant to ITT sub Clause 
19.7. 
 

39.4 If, after notification of award, a Tenderer wishes to 
ascertain the grounds on which itôs Tender or application 
for pre-qualification was unsuccessful, it should address 
its request to the secretary of the Tender Committee 
that authorized the award of contract. The secretary of 
the Tender Committee shall, within fourteen days after a 
request, provide written reasons as to why the Tender, 
proposal or application to be pre-qualified was 
unsuccessful. However, failure to take this opportunity to 
clarify the grounds for rejection does not affect the 
Tendererôs right to seek immediate review by the Public 
Procurement Administrative Review Board under Clause 
45. 
 

40. Signing of Contract 40.1 Promptly, and in no case later than 14 days, after 
notification, Procuring Entity shall send the successful 
Tenderer the Agreement and Contract Data Sheet, 
incorporating all agreements between the parties 
obtained as a result of Contract negotiations. 
 

40.2 Within the period specified in the notification or Tender 
Data Sheet but not earlier than fourteen (14) days since 
notification of award of contract, the successful 
Tenderer shall sign and date the contract and return it to 
the Procuring Entity. 
 

41. Performance Security 41.1 Within thirty (30) days but after 14 days after receipt of 
the Letter of Acceptance, the successful Tenderer shall 
deliver to the Procuring Entity a Performance Security in 
the amount and in the form stipulated in the Tender Data 
Sheet and the Contract Data Sheet, denominated in the 
type and proportions of currencies in the Letter of 
Acceptance and in accordance with the Conditions of 
Contract. 
 

41.2 If the Performance Security is provided by the successful 
Tenderer in the form of a Bank Guarantee or Insurance 
Bond, it shall be issued either: 
 
a)   At the Tendererôs option, by a bank or insurance firm 

located in Kenya, or a foreign bank or insurance firm 
through a correspondent bank or insurance firm 
located in Kenya; 
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b)   With the consent of the Procuring entity, directly by a 
foreign bank acceptable to the Procuring entity. 
 

41.3 Failure of the successful Tenderer to comply with the 
requirement of sub-Clause 41.1 shall constitute sufficient 
grounds for the annulment of the award and forfeiture of 
the Tender Security, in which event the Procuring Entity 
may make the award to the next lowest evaluated 
Tenderer or call for new Tenders. 
 

42. Advance Payment 42.1 The Procuring Entity will provide an Advance Payment 
as stipulated in the Conditions of Contract, subject to a 
maximum amount, as stated in the Tender Data Sheet. 
 

42.2 The Advance Payment request shall be accompanied by 
an Advance Payment Security (Guarantee) in the form 
provided in Section X. For the purpose of receiving the 
Advance Payment, the Tenderer shall make an estimate 
of, and include in its Tender, the expenses that will be 
incurred in order to commence work.  These expenses 
will relate to the purchase of equipment, machinery, 
materials, and on the engagement of labour during the 
first month beginning with the date of the Procuring 
Entityôs ñNotice to Commenceò as specified in the 
Contract Data Sheet. 
 

43. Adjudicator 43.1 The Procuring Entity proposes the person named in the 
Tender Data Sheet to be appointed as Adjudicator under 
the Contract, at an hourly fee specified in the Tender 
Data Sheet, plus reimbursable expenses.  If the 
Tenderer disagrees with this proposal, the Tenderer 
should so state in the Tender. If, in the Letter of 
Acceptance, the Procuring Entity has not agreed on the 
appointment of the Adjudicator, the Adjudicator shall be 
appointed by the Appointing Authority designated in the 
Contract Data Sheet at the request of either party. 
 
 

G. Review of Procurement Decisions 
 

44. Right to Review 44.1 A Tenderer who claims to have suffered or risk suffering, loss or 
damage or injury as a result of breach of a duty imposed on a 
Procuring Entity or an Approving Authority by the Public 
Procurement and Disposal Act, 2005 and the Public 
Procurement and Disposal Regulations 2006, the procurement 
proceedings or processes, may seek administrative review as 
prescribed by the Act. The following matters, however, shall not 
be subject to the administrative review: 
 
a)   The choice of procurement method; 
 
b)   a decision by the Procuring Entity to reject all Tenders, 

proposals or quotations; 
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c)   Where a contract is signed in accordance to Section 68 of 
the Public Procurement and Disposal Act,2005; 
 

d)   Where an appeal is frivolous. 
 

45. Time Limit on Review 45.1 The Tenderer shall submit an application for review in the 
number of copies and pay fees as prescribed by the Public 
Procurement and Disposal Regulations 2006 within fourteen 
(14) days of the time the Tenderer became or should have 
become aware of the circumstances giving rise to the complaint 
or dispute. 
 

46. Submission of 
Applications for 
Review by the Public 
Procurement 
Administrative 
Review Board 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

47. Decision by the 

Public Procurement 
Administrative 
Review Board 

 
46.1     Any application for administrative review shall be submitted in 

writing to the Secretary, Public Procurement Administrative 
Review Board on Form RB 1 at the address shown in the 
Tender Data Sheet. The secretary to the review board shall 
immediately after filing of the request, serve a copy thereof on 
the Procuring Entity or Director-General as the case may be. 

46.2     The application for administrative review shall be in accordance 

with the requirements of Regulation 73 of the  Public 
Procurement and Disposals Regulations,2006, including: 
 
a)   Reasons for the complaint ,including any alleged breach of 

the Act or Regulations; 
 

b)   An explanation of how the provisions of the Act and or 
Regulation has been breached or omitted, including the 
dates and name of the responsible public officer, where 
known; 
 

c)   Statements  or other evidence supporting the complaint 
where available as the applicant considers necessary in 
support of its request; 
 

d)   Remedies sought; 
 
e)   Any other information relevant to the complaint. 
 

47.1     The Administrative Review Board shall within thirty days after 
receipt of an application for administrative review deliver a 
written decision which shall indicate: 
 
a)   Annulling anything the Procuring Entity has done in the 

procurement proceedings, including annulling the 
procurement proceedings in their entirety; 
 

b)   Giving directions to the Procuring Entity with respect to 
anything to be done or redone in the procurement 
proceedings; 
 

c)   Substituting the decision of the Review Board for any 
decision of the Procuring Entity in the procurement 
proceedings; 
 
 
 
 

30 



 
 
 

SECTION II:  INSTRUCTIONS TO TENDERERS (ITT) 

 

d)   Order the payment of costs as between parties to the 
review. 
 

47.2 The decision made by the Review Board shall, be final and 
binding on the parties unless judicial review thereof commences 
within fourteen (14) days from the date of the Review Boardôs 
decision. 
 

48. Appeal on the 

decision of the 

Review Board 

 
48.1     Any party to the review aggrieved by the decision of the Review 

Board may appeal to the High Court and the decision of the 
High Court shall be final. 
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Tender Data Sheet (TDS) 
 

Instructions to Tenderers Clause Reference 
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TDS 
Reference 
Number 

ITT 
Clause 
Number 

Amendments  of,  and  Supplements  to,  Clauses  in  the  Instruction  to 
Tenderers 

A. Introduction 

1. 1.1 The Procuring Entity is Ministry of Agriculture, Livestock, Fisheries & 
Irrigation, State Department for Crop Development 

2. 1.1 Name of Project is 
Drilling and Equipping of Borehole and Construction of 
Elevated plastic Tank in Kamweline Primary School in Igembe North 
Constituency, Meru County 

 
3. 1.2 The expected completion date of the works is Within Three (3) months 

after issuance of Engineerõs commencement order. 

4. 1.3 The Objectives of the Project are improve water  situation in miraa growing 
areas of Embu and Meru Counties 

5. 2.1 Name of financing institution is Government of Kenya 

Name of the Procuring is State Department For Crop Development 

Financial Year 2018/2019 

Describe works under the contracts 

-       Carrying out hydrogeological study 
-       Drilling & Equipping of 350m deep,  borehole and 
-       Construction of an elevated plastic tank 
-    Pump house and chamber 
-    Conveyance pipeline and distribution pipeline 
-    Water kiosk 
-    Fencing 
                     
 
 
 
 
 
  
 
 
 
 
 
      
 
 
 
 

6. 2.2 The loan/ credit number is N/A    

7. 5.1 Alternative Tenders are ñnot allowedò in this Tender. 

8. 5.2 Alternative time for completion  N/A 

9. 3.1 The minimum eligibility requirement will comprise the following: 

I.     Registration as a contractor with the National Construction 

Authority under Class 7 and Ministry of Water and Irrigation 
under Class F and above 

II.     Registration/ licensed by the Ministry of Water and Irrigation 
as a Borehole Drilling, Equipping and Servicing contractors 

under class A (Depths Exceeding 300 meters) 
III.     Bid security of 2% of the tender sum, in  form of a bank 

guarantee from a reputable bank or a bid bond from an 
insurance  company  registered  by  IRA  and  approved  by 
PPOA 

IV.     Proof of similar work of similar magnitude undertaken in the 
last two years 

V.     Certified copies of tax compliance certificate, VAT and PIN 
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B. Tendering Documents 

11. 8.2 The number of copies to be completed and returned with the Tender is  Three 
(3) 

12. 8.1 Address for clarification of Tendering Document is 
Ministry of Agriculture, Livestock, Fisheries & Irrigation 
State Department of Crop Development 
Cathedral Road, 
P.O. Box 30028-00100 
Nairobi, Kenya 
Email : info@kilimo.go.ke  

13. 8.2 Period to Respond to request for clarification by the Procuring Entity N/A 

Period  Prior  to  deadline  for  submission  of  Tenders  for  Tenderers  to   

Request clarification 1 week 

clarification N/A  
 
 

  

 

C. Preparation of Tenders 

15. 11.1 Language of Tender and all correspondence shall be English 

16. 13.3 Other   information   or   materials   required   to   be   completed   and   submitted   b
y 

Tenderers : 
a)       Copies of original documents defining the constitution or legal status, place 

of  registration,  and  principal,  place  of  business;  written  power  of  attorney 
authorizing the signatory of the Tender to commit the Tenderer. 

b)       The minimum required annual volume of construction work for the successful 

Tenderer in any of the last 2 years shall be: Kshs. 30 million 

c)        Experience as prime contractor in the construction of at least one project of 

a  nature  and  complexity  equivalent  to  the  Works  the  last  2  years  or  the 
period  stated  in  a)  above  (to  comply  with  this  requirement,  works  cited 
should be at least 70 percent complete). 

 

  certificates 
VI.     Availability of appropriate and relevant skills among staff 
VII.     Proof of legal existence 

10. 7.3 No Pre-Tender meeting shall be held  
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d) The  essential  equipment  to  be  made  available  for  the  Contract  by  the 
successful Tenderer (proposals for timely acquisition or own, lease, hire, etc) 
shall be: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

e) The   essential   personnel   to  be   made  available   for   the  Contract   by  the 

successful Tenderer shall be: 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

a) Evidence of adequate working capital for this contract. 

 
b) Information regarding litigation, current 
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No. Position 
Total Work  
Experience 

(years) 

In  Similar  
Works 

Experience 
(years) 

1 Project Director (Key 
Partner/Director) 10 8 

2 One Site Agent / Contract 
manager (Registered Civil  
Engineer) 

8 5 

3 Electro-Mechanical      Engineer 
(Licensed electrical engineer) 8 5 

4 At least 2 No. Drilling  
Inspectors of 
Works/Drillers/hydro-geologist 
(must on minimum be holders 
of Diploma or equivalent) 

8 5 

5 2 No. Water Inspector of 
Works/Pipeline Foreman (must 
be holders of at least Diploma 
in water engineering or 
equivalent). 

8 5 

6 1 No. Surveyor (must be 
holders of at least Ordinary 
National Diploma (OND) in 
water engineering or 
equivalent). 

5 3 

 

No. Equipment Type and Characteristics Minimum  Number 
required 

1. Borehole drilling percussion/rotary rigs 
(to depth >320 m and nominal internal 
bore diameter of 203 mm) 

1 

2. Air  compressors 1000/300psi capacity or 
equivalent 

1 

3. Generator 15kVa 1 

4. 7ton lorries 1 

5. 
3 

0.75m   Concrete mixers with vibrator 
1 

6. 3 
0.75m  Concrete dumpers 

1 

7. Dewatering pumps (with 50mm inlet) 1 
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D. Submission of Tenders 

25. 21.2 a) Tenders shall be  submitted  to 
             Procurement Office 

Ministry of Agriculture, Livestock, Fisheries & Irrigation 
State Department of Crop development 
Cathedral Road, 
P.O. Box 30028-00100 
Nairobi, Kenya 
Email : info@kilimo.go.ke 

26. 21.2 b) Project name Drilling and Equipping of Borehole and Construction of 
Elevated plastic tank in Kamweline Primary School in Igembe North Constituency, 
Meru County 
Tender number MOALF&I/SDCD/REG/02/2018-2019 

 

27. 22.1 The deadline for Tender submission is 
a) Day Monday 
b) Date 11Th March, 2019 
c)     Time 11:00AM East African Time 

28. 22.3 The extension of the deadline for submission of Tenders shall be made not later 
than 2 weeks before the expiry of the original deadline. 

 

   
17. 13.4 In the case of joint venture each partner shall  submit information required under 

Clause ITT Clause 13.4. 
18. 16.4 The price shall be ñnot adjustableò 

19. 17.1 The currency in which the prices shall be quoted shall be: Kenyan Shillings 

20. 17.2 
30.2 

The  authority  for  establishing  the  rates  of  exchange  shall  be  Central  Bank  of 
Kenya. 

The applicable date for exchange rates for tendering and evaluation purposes is 

date of tender opening. 

21. 18.1 The Tender validity period shall be 120 Days. 

22. 19.1 The amount of Tender Security shall be 2% of the Tender amount 

23. 20.1 In addition to the original of the Tender, the Tenderer should submit  3 copies of 
the Tender 

24. 20.2 Written confirmation of authorization are power of attorney 
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29 24.4 Expiry of Tender validity is 120 Days 
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E. Opening and Evaluation of Tenders 

29. 25.1 The Tender opening shall take place at: 
Ministry of Agriculture,Livestock,Fisheres & Irrigation 
State Department for Crop development 
Cathedral Road, 
P.O. Box 30028-00100 
Nairobi, Kenya 
Email : info@kilimo.go.ke 

 

30. 32.3 Additional Preference N/A 

31. 34.1 Post- qualification will ñbe undertakenò 

32. 38.1 Percentage for quantities increase or decrease is 15 percent 

F. Award of Contract 

33. 41.1 The   amount   of   Performance   Security   shall   be   10%   of   the   contract   pric
e 
(Unconditional Bank Guarantee) 

34. 42.1 No Advance Payment shall be made 

35. 43.1 The proposed  adjudicator for the project is: 
As per GOK procedures 

 

G. Review of Procurement Decisions 

37. 46.1 The address for submitting appeals to Administrative Review Board : 
The Secretary, 
Public Procurement Administrative Review Board , 
The Public Procurement Oversight Authority, 
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A. General 
 

1.   Definitions 1.1 Boldface type is used to identify defined terms. 

The Adjudicator is the person appointed jointly by the Procuring Entity 

and the Contractor to resolve disputes in the first instance, as 
provided for in Clauses 27 and 28 hereunder. 

Bill of Quantities means the priced and completed Bill of Quantities 

forming part of the Tender. 

Compensation Events are those defined in Clause 47 hereunder. 

The Completion Date is the date of completion of the Works as 

certified by the Project Manager, in accordance with Sub-Clause 
58.1. 

The Contract is the Contract between the Procuring Entity and the 

Contractor to execute, complete, and maintain the Works.  It 
consists of the documents listed in Clause 2.3 below. 

The Contractor is a person or corporate body whose Tender to carry 

out the Works has been accepted by the Procuring Entity. 

The Contractorõs Tender is the completed Tendering document 

submitted by the Contractor to the Procuring Entity. 

The Contract Price is the price stated in the Letter of Acceptance and 

thereafter as adjusted in accordance with the provisions of the 
Contract. 

Days are calendar days; months are calendar months. 

Dayworks are varied work inputs subject to payment on a time basis for 

the Contractorôs employees and Equipment, in addition to 
payments for associated Materials and Plant. 

A Defect is any part of the Works not completed in accordance with the 

Contract. 

The Defects Liability Certificate is the certificate issued by the Project 

Manager upon correction of defects by the Contractor. 

The Defects Liability Period is the period named in the Contract Data 

Sheet and calculated from the Completion Date. 

Drawings include calculations and other information provided or 

approved by the Project Manager for the execution of the Contract. 

The Procuring Entity is the party who employs the Contractor to carry 

out the Works. 

Equipment is the Contractorôs machinery and vehicles brought 

temporarily to the Site to construct the Works. 

The Initial Contract Price is the Contract Price listed in the Procuring 

Entityôs Letter of Acceptance. 

The Intended Completion Date is the date on which it is intended that 

the Contractor shall complete the Works.  The Intended Completion 
Date is specified in the Contract Data Sheet.  The Intended 
Completion Date may be revised only by the Project Manager by 
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issuing an extension of time or an acceleration order. 

Materials are all supplies, including consumables, used by the 

Contractor for incorporation in the Works. 

Plant is any integral part of the Works that shall have a mechanical, 

electrical, chemical, or biological function. 

The Project Manager is the person named in the Contract Data Sheet 

(or any other competent person appointed by the Procuring Entity 
and notified to the Contractor, to act in replacement of the Project 
Manager) who is responsible for supervising the execution of the 
Works and administering the Contract and shall be an ñArchitectò or 
a ñQuantity Surveyorò registered under the Architects and Quantity 
Surveyors Act Cap 525 or an ñEngineerò registered under 
Engineers Registration Act Cap 530. 

The Site is the area defined as such in the Contract Data Sheet. 

Site Investigation Reports are those that were included in the 

Tendering documents and are factual and interpretative reports 
about the surface and subsurface conditions at the Site. 

Specification means the Specification of the Works included in the 

Contract and any modification or addition made or approved by the 
Project Manager. 

The Start Date is given in the Contract Data Sheet.  It is the latest date 

when the Contractor shall commence execution of the Works.  It 
does not necessarily coincide with any of the Site Possession 
Dates. 

A Subcontractor is a person or corporate body who has a Contract 

with the Contractor to carry out a part of the work in the Contract, 
which includes work on the Site. 

Temporary Works are works designed, constructed, installed, and 

removed by the Contractor that are needed for construction or 
installation of the Works. 

A Variation is an instruction given by the Project Manager that varies 

the Works. 

The Works are what the Contract requires the Contractor to construct, 

install, and turn over to the Procuring Entity, as defined in the 
Contract Data Sheet. 

ñForce Majeureò means an event which is beyond the reasonable 

control of a Party and which makes a Partyôs performance of its 
obligations under the Contract impossible or so impractical as to be 
considered impossible under the circumstances. 

2.   Interpretation 2.1 In   interpreting   these   Conditions   of   Contract,   singular   also   means 

plural,  male  also  means  female  or  neuter,  and  the  other  way  round. 
Headings  have  no  significance. Words  have  their  normal  meaning 
under  the  language  of  the  Contract  unless  specifically  defined. The 
Project Manager will provide instructions clarifying queries about these 
Conditions of Contract. 

2.2 If   sectional   completion   is   specified   in   the   Contract   Data   Sheet, 

references in the Conditions of Contract to the Works, the Completion 
Date,  and  the  Intended  Completion  Date  apply  to  any  Section  of  the 
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Works  (other  than  references  to  the  Completion  Date  and  Intended 
Completion Date for the whole of the Works). 

2.3 The documents forming the Contract shall  be interpreted in the order 

of priority given in the Contract Data Sheet: 

(1) Agreement; 

(2) Letter of Acceptance; 

(3) Contract Data Sheet; 

(4) Conditions of Contract; 

(5) Technical Specifications; 

(6) Contractorôs Tender; 

(7) Drawings; 

(8) Bill of Quantities; and 

(9) Any   other  document   listed   in   the   Contract  Data   Sheet  as 

forming part of the Contract. 

3.   Language, Law, 

Fraud and 

3.1    The language of the Contract and the law governing the Contract are 

stated in the Contract Data Sheet. 

Corruption 

3.2 The Government requires that Procuring Entities (including 

beneficiaries of Government funded projects) as well as 
Tenderers/Suppliers/Contractors under Government financed 
contracts, observe the highest standard of ethics during the 
procurement and execution of such contracts. It is the responsibility of 
the   Procuring   Entity   to   ensure   that   Tenderers,   suppliers,   and 
contractors and their subcontractors observe the highest standard of 
ethics  during  the  procurement  and  execution  of  such  contracts. In 
pursuance of this policy: 
 

For the purpose of this provision, the following definitions are provided: 
 

(i). ñCorruptionò  has  the  meaning  assigned  to  it  in  the  Anti 
Corruption  and  Economic  Crime  Act  2003  and  includes 
the  offering,  giving,  receiving  or  soliciting  of  anything  of 
value  to  influence  the  action  of  a  public  official  in  the 
procurement  or disposal process or in contract execution; 

(ii). ñFraudulent   Practiceò   includes   a   misrepresentation   of 

fact   in   order   to   influence   a   procurement   or   disposal 
process   or the execution of a contract to the detriment of 
the   Procuring   Entity and   includes   collusive   practices 
amongst  Tenderers  prior  to  or  after  Tender  submission 
designed   to   establish   Tender   prices   at   artificial   non 
competitive levels and deprive the Procuring Entity of the 
benefits of free and open competition; 

(iii). òCollusive   Practiceó   means  an   arrangement   between 

two   or   more   suppliers,   contractors   and   subcontractors 
designed  to  achieve  an  improper  purpose,  including  to 
influence  improperly  the  actions  of  the  Procuring  Entity 
prior to or after Tender submission , designed to establish 
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Tender  prices  at  artificial  non  competitive  levels  and  to 
deprive  the  Procuring  Entity of  the  benefit  of  free  and 
open competition; 

(iv). òCoercive   Practiceó   means   impairing   or   harming,   or 

threatening   to   impair   or   harm,   directly   or   indirectly   a 
supplier, contractor or subcontractor or the property of any 
of them to influence improperly the actions of a Procuring 
Entity; 

(v). òObstructive   Practiceó   means   deliberately   destroying, 

falsifying, altering or concealing of evidence material to the 
investigation or making false statements to investigators in 
order to materially impede an investigation into allegations 
of a corrupt, fraudulent, coercive or collusive practice; and 
/or   threatening,   harassing   or   intimidating   any   party   to 
prevent it from disclosing its knowledge of matters relevant 
to the investigation or from pursuing the investigation. 

A Procuring Entity has the right to require that Tenderers, suppliers, and 

contractors and their subcontractors permit persons duly appointed 
by  KACC/PPOA/KNAO  to  inspect  their  accounts  and  records  and 
other  documents  relating  to  the  Tender  submission  and  contract 
performance; 

The Procuring Entity will reject a proposal for award if it determines that 

the  Tenderer  recommended  for  award  has  engaged  in  corrupt, 
fraudulent   practices   or   others   stated   under   Clause   44.1.a   in 
competing for the contract; 

In pursuit of the policy defined in sub-Clause 44.1 the Procuring Entity 

will cancel the portion of the funds allocated to a contract for goods, 
works,  or  services  if  it  at  any  time  determines  that  corrupt  or 
fraudulent  practices  were  engaged  in  by  representatives  of  the 
Procuring  Entity  or  Approving  Authority  or  of  a  beneficiary  of  the 
funds during the procurement or the execution of that contract; 

In the event that the Procuring Entity or Approving Authority does not 

take  timely  and  appropriate  action  satisfactory  to  the  Government 
of  Kenya  to  remedy  the  situation,  then  the  Director-General  may 
order an investigation of procurement proceedings for the purpose 
of  determining  whether  there  has  been  a  breach  of  the  Public 
Procurement and Disposal Act, 2005. 
 

3.3 The Director-General may, on the advice of the Advisory Board, debar 

a person from participating in procurement proceedings on the ground 
that the person has committed an offence under the Public 
Procurement  and  Disposal  Act,  2005. A  debarment  shall  be  for  a 
period  of  time  of  not  less  than  five  years.  Before  a  person  is  so 
debarred, he/she will be given an opportunity to make representations 
to the Director-General and may request the Review Board to review 
the debarment. 
 

3.4 Any communication between the Tenderers and the Procuring 
Entity related to matters of alleged fraud or corruption must be 
made in writing. 
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4.   Confidentiality 4.1   The Service Providers, their Subcontractors, and the Personnel of either 
of  them  shall  not  disclose  any  proprietary  or  confidential  information 
relating  to  the  Project,  the  Services,  this  Contract,  or  the  Procuring 
Entityôs business or operations without the prior written consent of the 
Procuring Entity. 

5.   Project 

Managerõs 

Decisions 

5.1    Except  where  otherwise  specifically  stated,  the  Project  Manager  will 

decide   contractual   matters   between   the   Procuring   Entity   and   the 
Contractor in the role representing the Procuring Entity. 

6.   Delegation 6.1 The Project Manager may delegate any of his duties and 

responsibilities to other people except to the Adjudicator, after notifying 
the  Contractor,  and  may  cancel  any  delegation  after  notifying  the 
Contractor. 

7.   Communications 7.1 Communications between parties that are referred to in the Conditions 

shall be effective only when in writing.   A notice shall be effective only 
when it is delivered. 

8.   Subcontracting 8.1 The   Contractor   may   subcontract   with   the   approval   of   the   Project 

Manager, but may not assign the Contract without the approval of the 
Procuring   Entity   in   writing. Subcontracting   shall   not   alter   the 
Contractorôs obligations. 

9.   Other Contractors 9.1 The   Contractor   shall   cooperate   and   share   the   Site   with   other 

contractors,   public   authorities,   utilities,   and   the   Procuring   Entity 
between  the  dates  given  in  the  Schedule  of  Other  Contractors,  as 
referred  to  in  the  Contract  Data  Sheet. The  Contractor  shall  also 
provide facilities and services for them as described in the Schedule. 
The  Procuring  Entity  may  modify  the  Schedule  of  Other  Contractors, 
and shall notify the Contractor of any such modification 

10. Personnel 10.1 The Contractor shall employ the key personnel named in the Schedule 

of Key Personnel, as referred to in the Contract Data Sheet, who shall 
be appropriately qualified and registered with the appropriate bodies to 
carry   out   the  functions   stated   in   the   Schedule   or  other  personnel 
approved  by  the  Project  Manager.   The  Project  Manager will  approve 
any   proposed   replacement   of   key   personnel   only   if   their   relevant 
qualifications and abilities are substantially equal to or better than those 
of the personnel listed in the Schedule. 

10.2 If the Project Manager asks the Contractor to remove a person who is 

a member of the Contractorôs staff or work force, stating the reasons, 
the  Contractor  shall  ensure  that  the  person  leaves  the  Site  within 
seven  days   and   has   no  further   connection   with   the  work   in   the 
Contract. 

11. Procuring Entityõs 11.1 The  Procuring  Entity  carries  the  risks  which  this  Contract  states  are 

and Contractorõs Procuring Entityôs risks, and the Contractor carries the risks which this 
Contract states are Contractorôs risks. 

12. Procuring Entityõs 12.1 From the Start Date until the Defects Correction Certificate has been 

Risks issued, the following are Procuring Entityôs risks: 

a)   The  risk  of  personal  injury,  death,  or  loss  of  or  damage  to  property 

(excluding the Works, Plant, Materials, and Equipment), which are due to: 
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(i) Use  or  occupation  of  the  Site  by  the  Works  or  for  the 
purpose of the Works, which is the unavoidable result of 
the Works; or 

(ii) Negligence, breach of statutory duty, or interference with 

any legal right by the Procuring Entity or by any person 
employed by or contracted to him except the Contractor. 

b)   The risk of damage to the Works, Plant, Materials, and Equipment to the 

extent that it is  due to  a fault of  the  Procuring Entity  or in the  Procuring 
Entityôs   design,   or   due   to   war   or   radioactive   contamination   directly 
affecting the country where the Works are to be executed. 

12.2 From the Completion Date until the Defects Correction Certificate has 

been  issued,  the  risk  of  loss  of  or  damage  to  the  Works,  Plant,  and 
Materials is an Procuring Entityôs risk except loss or damage due to: 

(a) A Defect which existed on the Completion Date; 

(b) An event occurring before the Completion Date, which was not 

itself an Procuring Entityôs risk; or 

(c) The activities of the Contractor on the Site after the Completion 

Date. 

13. Contractorõs 

Risks 

13.1    From  the  Starting  Date  until  the  Defects  Correction  Certificate  has 

been issued, the risks of personal injury, death, and loss of or damage 
to  property  (including,  without  limitation,  the  Works,  Plant,  Materials, 
and Equipment) which are not Procuring Entityôs risks are Contractorôs 
risks. 

14. Insurance 14.1 The Contractor shall provide, in the joint names of the Procuring Entity 

and the Contractor, insurance cover from the Start Date to the end of 
the Defects Liability Period, in the amounts and deductibles stated in 
the Contract Data Sheet for the following events which are due to the 
Contractorôs risks: 

(a) Loss of or damage to the Works, Plant, and Materials; 

(b) Loss of or damage to Equipment; 

(c) Loss   of   or   damage   to   property   (except   the   Works,   Plant, 

Materials, and Equipment) in connection with the Contract; and 

(d) Personal injury or death. 

14.2 Policies   and   certificates   for   insurance   shall   be   delivered   by   the 

Contractor to the Project Manager for the Project Managerôs approval 
before the Start Date. All such insurance shall provide for 
compensation to be payable in the types and proportions of currencies 
required to rectify the loss or damage incurred. 

14.3 If the Contractor does  not provide any of the policies and certificates 

required,  the  Procuring  Entity  may  effect  the  insurance  which  the 
Contractor   should   have   provided   and   recover   the   premiums   the 
Procuring   Entity   has   paid   from   payments   otherwise   due   to   the 
Contractor or, if no payment is due, the payment of the premiums shall 
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be a debt due. 

14.4 Alterations  to  the  terms  of  insurance  shall  not  be  made  without  the 

approval of the Project Manager. 

14.5 Both parties shall comply with any conditions of the insurance policies. 

15. Site Investigation 

Reports 

15.1    The   Contractor,   in   preparing   the   Tender,   shall   rely   on   any   Site 

Investigation   Reports   referred   to   in   the   Contract   Data   Sheet, 
supplemented by any information available to the Tenderers. 

16. Queries about the 16.1 The Project Manager will clarify queries on the Contract Data Sheet. 

Contract Data 
Sheet 

17. Contractor to 

Construct the 

Works 

18. Commencement 

and Completion 
 
 
 

19. Approval by the 

Project Manager 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

20. Protection of the 

Environment 

17.1    The  Contractor  shall  construct  and  install  the  Works  in  accordance 

with the Specifications and Drawings. 
 

18.1    The  Contractor  may  commence  execution  of  the  Works  on  the  Start 

Date and shall carry out the Works in accordance with the Programme 
submitted  by  the  Contractor,  as  updated  with  the  approval  of  the 
Project  Manager,  and  complete  them  by  the  Intended  Completion 
Date. 

19.1    The Contractor shall submit Specifications and Drawings showing the 

proposed Temporary Works to the Project Manager, who is to approve 
them if they comply with the Specifications and Drawings. 

19.2    The   Contractor  shall   be   responsible   for   the   design   of   Temporary 

Works. 

19.3    The   Project   Managerôs   approval   shall   not   alter   the   Contractorôs 

responsibility for design of the Temporary Works. 

19.4    The  Contractor  shall  obtain  approval  of  third  parties  to  the  design  of 

the Temporary Works, where required. 

19.5    All  Drawings  prepared  by  the  Contractor  for  the  execution  of  the 

temporary  or  permanent  Works,  are  subject  to  prior  approval  by  the 
Project Manager before their use. 

20.1    The   Contractors   shall   take   all   reasonable   steps   to   protect   the 

environment and to limit damage and nuisance to people and property 
resulting from pollution, noise and other results of his operations. 

20.2 The  Contractors  shall  ensure that  emissions, surface  discharges  and 

effluent  from  his  activities  shall  not  exceed  prescribed  values  in  the 
environmental laws. 

21. Labour Laws 21.2 The   Contractor   shall   comply   with   all   the   relevant   labour   laws 

applicable in the Country, including laws relating to workers 
employment, working hours, health, safety, welfare, and immigration, 
and shall allow them all their legal rights. 

21.2 The  Contractor  shall  require  his  employees  to  obey  all  applicable 

laws, including those concerning safety at work. 
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22. Health and Safety 22.1 The  Contractor  shall  at  all  times  take  all  reasonable  precautions  to 
maintain the health and safety of his personnel. 

22.2 The  Contractor  shall  ensure  that  first  aid  facilities  are  available  at  all 

times  at  the  site  and  that  suitable  arrangements  are  made  for  all 
necessary welfare and hygiene requirements and for the prevention of 
epidemics. 

22.3 The Contractor shall notify the Procuring Entity details of any accident 

as   soon   as   practicable   after   its   occurrence.   The   Contractor   shall 
maintain  records  and  make  reports  concerning  health,  safety,  and 
welfare  of  persons,  and  damage  to  the  property,  as  the  Procuring 
Entity may reasonably require. 

22.4 The Contractor shall conduct an HIV-Aids awareness programme, and 

shall  take  other  such  measures  as  specified  in  the  Contract  Data 
Sheet to reduce the risk of transfer of HIV virus between and among 
Contractor personnel, the Procuring Entityôs Staff and the surrounding 
community. 

 

23. Discoveries 23.1 Anything of historical or other interest or of significant value 
unexpectedly  discovered  on  the  Site  shall  be  the  property  of  the 
Procuring  Entity.  The  Contractor  shall  notify  the  Project  Manager  of 
such  discoveries  and  carry  out  the  Project Manager's  instructions  for 
dealing with them. 

24. Possession of the 24.1 The Procuring Entity shall give possession of all parts of the Site to the 

Site Contractor.   If possession of a part is not given by the date stated in 
the Contract Data Sheet, the Procuring Entity will be deemed to have 
delayed   the   start   of   the   relevant   activities,   and   this   will   be   a 
Compensation Event. 

25. Access to the 

Site 
 
 

26. Instructions, 

Inspections and 
Audits 

25.1    The   Contractor   shall   allow   the   Project   Manager   and   any   person 

authorized by the Project Manager access to the Site and to any place 
where  work  in  connection  with  the  Contract  is  being carried  out  or is 
intended to be carried out. 

26.1    The  Contractor  shall carry  out  all  instructions  of  the  Project  Manager 

which comply with the applicable laws where the Site is located. 

26.2    The  Contractor  shall  permit  the  Kenya  Government  to  inspect  the 

Contractorôs  accounts  and  records  relating  to  the  performance  of  the 
Contractor  and  to  have  them  audited  by  auditors  appointed  by  the 
Kenya Government, if so required by the Kenya Government 

27. Disputes 27. 1   If the Contractor believes that a decision taken by the Project Manager 

was  either  outside  the  authority  given  to  the  Project  Manager  by  the 
Contract or that the decision was wrongly taken, the decision shall be 
referred  to  the  Adjudicator  within  14  days  of  the  notification  of  the 
Project Managerôs decision. 

28. Procedure for 

Disputes 

28.1    The  Adjudicator  shall  give  a  decision  in  writing  within  28  days  of 

receipt of a notification of a dispute. 
 

28.2    The Adjudicator shall  be paid by the hour at the rate specified in the 
Tender    Data    Sheet    and    Contract    Data    Sheet,    together    with 
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reimbursable  expenses  of  the  types  specified  in  the  Contract  Data 
Sheet,  and  the  cost  shall  be  divided  equally  between  the  Procuring 
Entity   and   the   Contractor,   whatever   decision   is   reached   by   the 
Adjudicator.   Either party may refer a decision of the Adjudicator to an 
Arbitrator   within   28   days   of  the   Adjudicatorôs   written  decision. If 
neither party refers the dispute to arbitration within the above 28 days, 
the Adjudicatorôs decision will be final and binding. 

28.3 The  arbitration  shall  be  conducted  in  accordance  with  the  arbitration 

procedure published by the institution named and in the place shown 
in the Contract Data Sheet. 

29. Replacement of 

Adjudicator 

29.1    Should  the  Adjudicator  resign  or  die,  or  should  the  Procuring  Entity 

and  the  Contractor  agree  that  the  Adjudicator  is  not  functioning  in 
accordance with the provisions of the Contract, a new Adjudicator will 
be  jointly  appointed  by  the  Procuring  Entity  and  the  Contractor.    In 
case    of    disagreement    between    the    Procuring    Entity    and    the 
Contractor, within 30 days, the Adjudicator shall be designated by the 
Appointing  Authority  designated  in  the  Contract  Data  Sheet  at  the 
request of either party, within 14 days of receipt of such request. 

 

B. Time Control 
 

30. Programme 30.1 Within the time stated in the Contract Data Sheet, the Contractor 
shall submit to the Project Manager for approval a Programme 
showing the general methods, arrangements, order, and timing for all 
the activities in the Works. 
 

30.2 An update of the Programme shall be a programme showing the actual 
progress   achieved   on   each   activity   and   the   effect   of   the   progress 
achieved on the timing of the remaining work, including any changes to 
the sequence of the activities. 
 

30.3 The  Contractor  shall  submit  to  the  Project  Manager  for  approval  an 
updated Programme at intervals no longer than the period stated in the 
Contract  Data  Sheet. If  the  Contractor  does  not  submit  an  updated 
Programme  within  this  period,  the  Project  Manager  may  withhold  the 
amount  stated  in  the  Contract  Data  Sheet  from  the  next  payment 
certificate  and  continue  to  withhold  this  amount  until  the  next  payment 
after the date on which the overdue Programme has been submitted. 
 

30.4 The  Project  Managerôs  approval  of  the  Programme  shall  not  alter  the 
Contractorôs obligations.  The Contractor may revise the Programme and 
submit   it   to   the   Project   Manager   again   at   any   time. A   revised 
Programme   shall   show   the   effect   of   Variations   and   Compensation 
Events 
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31. Extension of 
the Intended 
Completion 
Date 

 

31.1    The  Project  Manager  shall  extend  the  Intended  Completion  Date  if  a 
Compensation  Event  occurs  or  a  Variation  is  issued  which  makes  it 
impossible  for  Completion  to  be  achieved  by  the  Intended  Completion 
Date  without  the  Contractor  taking  steps  to  accelerate  the  remaining 
work, which would cause the Contractor to incur additional cost. 

31.2 The Project Manager shall decide whether and by how much to extend 

the  Intended  Completion  Date  within  21  days  of  the  Contractor  asking 
the  Project  Manager  for  a  decision  upon  the  effect  of  a  Compensation 
Event  or  Variation  and  submitting  full  supporting  information. If  the 
Contractor  has  failed  to  give  early  warning  of  a  delay  or  has  failed  to 
cooperate  in  dealing  with  a  delay,  the  delay  by  this  failure shall  not  be 
considered in assessing the new Intended Completion Date. 

32. Acceleration 32.1 When  the  Procuring  Entity  wants  the  Contractor  to  finish  before  the 

Intended   Completion   Date,   the   Project   Manager   will   obtain   priced 
proposals for achieving the necessary acceleration from the Contractor. 
If the Procuring Entity accepts these proposals, the Intended Completion 
Date  will  be  adjusted  accordingly  and  confirmed  by  both  the  Procuring 
Entity and the Contractor. 

32.2 If the Contractorôs priced proposals for acceleration are accepted by 

the Procuring Entity, they shall be incorporated in the Contract Price 
and treated as a Variation. 
 

33. Delays Ordered 
by the Project 
Manager 

34. Management 

Meetings 

 
33.1    The  Project  Manager  may  instruct  the  Contractor  to  delay  the  start  or 

progress of any activity within the Works. 
 

34.1    Either  the  Project  Manager  or  the  Contractor  may  require  the  other  to 

attend a management meeting.  The business of a management meeting 
shall be to review the plans for remaining work and to deal with matters 
raised in accordance with the early warning procedure. 

34.2 The Project Manager shall record the business of management meetings 

and provide copies of the record to those attending the meeting and to 
the  Procuring  Entity.   The  responsibility  of  the  parties  for  actions  to  be 
taken shall be decided by the Project Manager either at the management 
meeting or after the management meeting and stated in writing to all who 
attended the meeting. 

35. Early Warning 35.1 The Contractor shall warn the Project Manager at the earliest opportunity 

of specific likely future events or circumstances that may adversely affect 
the   quality   of   the   work,   increase   the   Contract   Price   or   delay   the 
execution   of   the   Works. The   Project   Manager   may   require   the 
Contractor  to  provide  an  estimate  of  the  expected  effect  of  the  future 
event or circumstance on the Contract Price and Completion Date.   The 
estimate  shall  be  provided  by  the  Contractor  as  soon  as  reasonably 
possible. 

35.2 The Contractor shall cooperate with the Project Manager in making and 

considering proposals for how the effect of such an event or 
circumstance can be avoided or reduced by anyone involved in the work 
and in carrying out any resulting instruction of the Project Manager. 
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C. Quality Control 
 

36. Identifying 
Defects 

 

36.1    The  Project  Manager  shall  check  the  Contractorôs  work  and  notify  the 
Contractor of any Defects that are found.  Such checking shall not affect 
the Contractorôs responsibilities.   The Project Manager may instruct the 
Contractor to search for a Defect and to uncover and test any work that 
the Project Manager considers may have a Defect. 

37. Tests 37.1 If  the  Project  Manager  instructs  the  Contractor  to  carry  out  a  test  not 

specified in  the  Specification to  check  whether  any  work has  a  Defect 
and the test shows that it does, the Contractor shall pay for the test and 
any  samples.   If  there  is  no  Defect,  the  test  shall  be  a  Compensation 
Event. 

38. Correction of 

Defects 
 
 
 
 
 
 
 
 
 
 
 
 

39. Uncorrected 

Defects 

38.1 The  Project  Manager  shall  give  notice  to  the  Contractor  of  any  Defects 

before the end of the Defects Liability Period, which begins at Completion, 
and is defined in the Contract Data Sheet.   The Defects Liability Period 
shall be extended for as long as Defects remain to be corrected. 

38.2    Every time notice of a Defect is given, the Contractor shall correct the 

notified   Defect   within   the   length   of   time   specified   by   the   Project 
Managerôs notice. 

38.3    If the Contractor has not corrected a defect within the time specified in 

the Procuring Entityôs notice, a penalty for lack of performance will be 
paid by the Contractor. The amount to be paid will be calculated as a 
percentage   of  the  cost   of  having  the  defect   correct,  assessed   as 
described in Clause 39. 

39.1    If the Contractor has not corrected a Defect within the time specified in 

the Project Managerôs notice, the Project Manager will assess the cost 
of having the Defect corrected, and the Contractor will pay this amount. 

 

D. Cost Control 
 

40. Bill of Quantities 40.1 The   Bill   of   Quantities   shall   contain   items   for   the   construction, 
installation,   testing,   and   commissioning   work   to   be   done   by   the 
Contractor. 

40.2 The  Bill  of  Quantities  is  used  to  calculate  the  Contract  Price. The 

Contractor shall be paid for the quantity of the work done at the rate in 
the Bill of Quantities for each item. 

41. Changes in the 

Quantities 

41.1    If the final quantity of the work done differs from the quantity in the Bill 

of Quantities for the particular item by more than 25 percent, provided 
the change exceeds 1 percent of the Initial Contract Price, the Project 
Manager shall adjust the rate to allow for the change. 

41.2    The Project Manager shall not adjust rates from changes in quantities if 

thereby the Initial Contract Price is exceeded by more than 15 percent, 
except with the prior approval of the Procuring Entity. 

41.3    If  requested  by the  Project  Manager,  the  Contractor  shall  provide the 

Project Manager with a detailed cost breakdown of any rate in the Bill 
of Quantities. 
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42. Variations 42.1 All  Variations shall be included in the updated Programmes produced 
by the Contractor. 

43. Payments for 

Variations 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

44. Cash Flow 

Forecasts 
 
 

45. Payment 

Certificates 

43.1    The Contractor shall provide the Project Manager with a quotation for 

carrying  out  the  Variation  when  requested  to  do  so  by  the  Project 
Manager.  The Project Manager shall assess the quotation, which shall 
be given within seven days of the request or within any longer period 
stated by the Project Manager and before the Variation is ordered. 

43.2    If the work in the Variation corresponds with an item description in the 

Bill  of  Quantities  and  if,  in  the  opinion  of  the  Project  Manager,  the 
quantity  of  work  is  above  the  limit  stated  in  Sub-Clause  41.1  or  the 
timing  of  its  execution  do  not  cause  the  cost  per  unit  of  quantity  to 
change, the rate in the Bill of Quantities shall be used to calculate the 
value of the Variation.   If the cost per unit of quantity changes, or if the 
nature or timing of the work in the Variation does not correspond with 
items in the Bill of Quantities, the quotation by the Contractor shall be 
in the form of new rates for the relevant items of work. 

43.3    If the Contractorôs quotation is unreasonable, the Project Manager may 

order  the  Variation  and  make  a  change  to  the  Contract  Price,  which 
shall be based on the Project Managerôs own forecast of the effects of 
the Variation on the Contractorôs costs. 

43.4    If  the  Project  Manager  decides  that  the  urgency  of  varying  the  work 

would prevent a quotation being given and considered without delaying 
the work, no quotation shall be given and the Variation shall be treated 
as a Compensation Event. 

43.5    The Contractor shall not be entitled to additional payment for costs that 

could have been avoided by giving early warning. 

44.1    When  the  Programme  is  updated,  the  Contractor  shall  provide  the 

Project  Manager  with  an  updated  cash  flow  forecast.    The  cash  flow 
forecast  shall  include  different  currencies,  as  defined  in  the  Contract, 
converted as necessary using the Contract exchange rates. 

45.1    The    Contractor    shall    submit    to    the    Project    Manager    monthly 

statements   of   the   estimated  value  of   the   work  executed   less   the 
cumulative amount certified previously. 

45.2    The  Project  Manager  shall  check  the  Contractorôs  monthly  statement 

and certify the amount to be paid to the Contractor within twenty eight 
28 days of receipt of the certificate from the contractor. 

45.3    The   value   of   work   executed   shall   be   determined   by   the   Project 

Manager. 

45.4    The value of work executed shall comprise the value of the quantities 

of the items in the Bill of Quantities completed. 

45.5    The  value  of  work  executed  shall  include  the  valuation  of  Variations 

and Compensation Events. 

45.6    The  Project  Manager  may  exclude  any  item  certified  in  a  previous 

certificate  or  reduce  the  proportion  of  any  item  previously  certified  in 
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any certificate in the light of later information. 

45.7 The Project Manager shall not be bound to certify any payment, if the net 

amount,   after   all   retentions   and   deductions   would   be   less   than 
minimum amount of Interim Payment Certificate stated in the Contract 
Data Sheet. 
 

46. Payments 46.1 Payments shall be adjusted for deductions for advance payments and 
retention.   The Procuring Entity shall pay the Contractor the amounts 
certified  by  the  Project  Manager  within  28  days  of  the  date  of  each 
certificate. If   the   Procuring   Entity   makes   a   late   payment,   the 
Contractor  shall  be  paid  interest  on  the  late  payment  in  the  next 
payment   Interest   shall   be   calculated   from   the   date   by   which   the 
payment   should   have   been   made   up   to   the   date   when   the   late 
payment  is  made  at  the  prevailing  rate  of  interest  for  commercial 
borrowing for each of the currencies in which payments are made as 
indicated in the Contract Data Sheet.. 

46.2 If an amount certified is increased in a later certificate or as a result of 

an  award  by  the  Adjudicator  or  an  Arbitrator,  the  Contractor  shall  be 
paid  interest  upon  the  delayed  payment  as  set  out  in  this  clause. 
Interest  shall  be  calculated  from  the  date  upon  which  the  increased 
amount would have been certified in the absence of dispute. 

46.3 Unless  otherwise  stated,  all  payments  and  deductions  will  be  paid  or 

charged in the proportions of currencies comprising the Contract Price. 

46.4 Items of the Works for which no rate or price has been entered in will 

not be paid for by the Procuring Entity and shall be deemed covered by 
other rates and prices in the Contract. 

47. Compensation 

Events 

47.1    The following shall be Compensation Events: 

(a)   The Procuring Entity does not give access to a part of the Site by 

the Site Possession Date stated in the Contract Data Sheet. 

(b)   The  Procuring  Entity  modifies  the  Schedule  of  Other  Contractors 

in a way that affects the work of the Contractor under the Contract. 

(c)   The Project Manager orders a delay or does not issue Drawings, 

Specifications, or instructions required for execution of the Works 
on time. 

(d)   The  Project  Manager  instructs  the  Contractor  to  uncover  or  to 

carry out additional tests upon work, which is then found to have 
no Defects. 

(e)     The    Project    Manager    unreasonably    does    not    approve    a 

subcontract to be let. 

(f)      Ground  conditions  are  substantially  more  adverse  than  could 

reasonably have been assumed before issuance of the Letter of 
Acceptance from the information issued to Tenderers (including 
the   Site   Investigation   Reports),   from   information   available 
publicly and from a visual inspection of the Site. 

(g)     The  Project  Manager  gives  an  instruction  for  dealing  with  an 

unforeseen   condition,   caused   by   the   Procuring   Entity,   or 
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additional work required for safety or other reasons. 

(h) Other  contractors,  public  authorities,  utilities,  or  the  Procuring 

Entity  does  not  work  within  the  dates  and  other  constraints 
stated in the Contract, and they cause delay or extra cost to the 
Contractor. 

(i) The advance payment is delayed. 

(j) The  effects  on  the  Contractor  of  any  of  the  Procuring  Entityôs 

Risks. 

(k) The Project Manager unreasonably delays issuing a Certificate 

of Completion. 

(l) Other   Compensation   Events   described   in   the   Contract   or 

determined by the Project Manager shall apply. 

47.2 If a Compensation Event would cause additional cost or would prevent 

the  work  being  completed  before  the  Intended  Completion  Date,  the 
Contract Price shall be increased and/or the Intended Completion Date 
shall be extended.   The Project Manager shall decide whether and by 
how  much the  Contract  Price shall be  increased  and  whether  and  by 
how much the Intended Completion Date shall be extended. 

47.3 As soon as information demonstrating the effect of each Compensation 

Event  upon  the  Contractorôs  forecast  cost  has  been  provided  by  the 
Contractor,  it  shall  be  assessed  by  the  Project  Manager,  and  the 
Contract   Price   shall   be   adjusted   accordingly. If   the   Contractorôs 
forecast is deemed unreasonable, the Project Manager shall adjust the 
Contract  Price  based  on  the  Project  Managerôs  own  forecast. The 
Project Manager will assume that the Contractor will react competently 
and promptly to the event. 

47.4 The Contractor shall not be entitled to compensation to the extent that 

the Procuring Entityôs interests are adversely affected by the 
Contractorôs  not  having given early  warning  or not having cooperated 
with the Project Manager. 

48. Taxes 48.1 The  Project  Manager  shall  adjust  the  Contract  Price  if  taxes,  duties, 

and  other  levies  are  changed  between  the  date  28  days  before  the 
submission   of   Tenders   for   the   Contract   and   the   date   of   the   last 
Completion  certificate. The  adjustment  shall  be  the  change  in  the 
amount  of  tax  payable  by  the Contractor,  provided  such  changes  are 
not already reflected in the Contract Price or are a result of Clause 50. 

49. Currencies 49.1 Where   payments   are   made   in   currencies   other   than   the   Kenya 

Shillings,  the  exchange  rates  used  for  calculating  the  amounts  to  be 
paid shall be the exchange rates stated in the Contractorôs Tender. 

50. Price Adjustment 50.1 The amounts payable to the Contractor, in various currencies pursuant 

to Sub-Clause 45.1, shall be adjusted in respect of the rise or fall in the 
cost  of  labour,  Contractorôs  Equipment,  Plant,  materials,  and  other 
inputs   to   the   Works,   by   applying   to   such   amounts   the   formulae 
prescribed in this clause based on the prevailing consumer price index 
obtained from the Central Bureau of Statistics or the monthly  inflation 
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rate issued by the Central Bank of Kenya. 

50.2  To  the  extent  that  full  compensation  for  any  rise  or  fall  in  costs  to  the 

Contractor is not covered by the provisions of this or other clauses in 
the Contract, the unit rates and prices included in the Contract shall be 
deemed to include amounts to cover the contingency of such other rise 
or fall of costs. 

50.3  The  adjustment  to  be  applied  to  amount  payable  to  the  Contractor  as 

certified in Payment Certificates shall be determined formulae for each 
of the currencies in which the Contract Price is payable. No adjustment 
is  to be applied to work valued on the basis  of Cost or current prices. 
The formulae shall be as follows; 

 

Pn = a + b 

 

Ln - Lo 

Lo 

 

+ c 

 

Mn - Mo 

Mo 

 

+ d 

 

En - Eo 

Eo 

 

+ etc. 

 

where; 

 
Pn is  a price adjustment factor to be applied to the amount in each specific 
currency for the payment of the work carried out in the subject month, where 
such variations and daywork are not otherwise subject to adjustment; 
 
a  is  a  constant,  specified  in  the  Appendix  to  Tender,  representing  the 
nonadjustable portion in contractual payments; 
 
b,   c,   d,   etc.,   are   weightings   or   coefficients   representing   the   estimated 
proportion of each cost element (labour, materials, equipment usage, etc.) in 
the  Works  or  sections  thereof,  net  of  Provisional  Sums,  as  specified  in  the 
Appendix to Tender; the sum of a, b, c, d, etc., shall be one; 
 
Ln, Mn, En, etc., are the current cost indices or reference prices of the cost 
elements in the specific currency of origin for month ñn,ò determined pursuant 
to Sub-Clause 50.5, applicable to each cost element; and 
 
Lo, Mo, Eo, etc., are the base cost indices or reference prices corresponding 
to the above cost elements at the date specified in Sub-Clause 50.5 
 
The value of net work done, certified by the Project Manager, in any monthly 
Interim   or   Final   Certificate   as   payable   by   the   Procuring   Entity   to   the 
Contractor  before  deduction  of  any  retention  money  shall  be  increased  or 
decreased by an amount of ôFõ. 
 

F = PnxPc 

 
where; 
 
The effective value Pc of work done which is to be subjected to increase or 
decrease shall be the difference between: 

(i) the amount which, in the opinion of the Project Manager, is due 
to the Contractor under Clause 45 (before deduction of retention 
money and before deducting sums previously paid on account) 
less: 
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¶ any amount for payment or repayment of any advance payment; 

¶ any amount for materials on site (if any); 

¶ any amounts for nominated sub-contractors (if any) 
¶ any amounts for any other items based on actual cost or current 

prices; or 

¶ any  sums  for increase  or  decreases in  the  Contract  Price paid 
under this Sub-Clause 

and 
(ii) the amount calculated in accordance with (i) above of this Sub- 

clause and included in the last preceding statement. 
 

50.4 The sources of indices shall be those listed in the Appendix to Tender, 
as  approved  by  the  Engineer. Indices  shall  be  appropriate  for  their 
purpose and shall relate to the Contractorôs proposed source of supply 
of inputs on the basis of which his Contract Price and expected foreign 
currency  requirements  shall  have  been  computed. As  the  proposed 
basis for price adjustment, the Contractor shall have submitted with his 
Tender   the   tabulation   of   Weightings   and   Source   of   Indices   in   the 
Appendix   to   Tender,   which   shall   be   subject   to   approval   by   the 
Engineer. 
 

50.5 The base cost indices or prices shall be those prevailing on the day 28 
days prior to the latest date for submission of Tenders.   Current indices 
or prices shall  be those prevailing on the day 28 days prior to the last 
day  of  the  period  to  which  a  particular  Interim  Payment  Certificate  is 
related.   If at any time the current indices are not available, provisional 
indices   as   determined   by   the   Engineer   will   be   used,   subject   to 
subsequent correction of the amounts paid to the Contractor when the 
current indices become available. 
 

50.6   If   the   Contractor   fails   to   complete   the   Works   within   the   time   for 
completion prescribed under Clause 58 adjustment of prices thereafter 
until  the  date  of  completion of  the  Works  shall be  made  using  either 
the indices or prices relating to the prescribed time for completion, or 
the  current  indices  or  prices,  whichever  is  more  favourable  to  the 
Procuring  Entity,  provided  that  if  an  extension  of  time  is  granted 
pursuant   to   Clause   28,   the   above   provision   shall   apply   only   to 
adjustments made after the expiry of such extension of time. 
 

50.7 The weightings for each of the factors of cost given in the Appendix 
to  Tender  shall  be  adjusted  if,  in  the  opinion  of  the  Engineer,  they 
have  been  rendered  unreasonable,  unbalanced,  or  inapplicable  as  a 
result of varied or additional work already executed or instructed under 
Clause 43 or for any other reason. 
 

51. Retention 51.1 The   Procuring   Entity   shall   retain   from   each   payment   due   to   the 
Contractor  the  proportion  stated  in  the  Contract  Data  Sheet  until 
Completion of the whole of the Works. 

51.2 On completion of the whole of the Works, half the total amount retained 

shall be repaid to the Contractor and the other half when the Defects 
Liability Period has passed and the Project Manager has certified that 
all Defects notified by the Project Manager to the Contractor before the 
end of this period have been corrected. 
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51.3 On  completion  of  the  whole  Works,  the  Contractor  may  substitute 
retention money with an ñon demandò Bank guarantee. 

52. Liquidated 

Damages 

52.1    The Contractor shall pay liquidated damages to the Procuring Entity at 

the rate per day stated in the Contract Data Sheet for each day that 
the Completion Date is later than the Intended Completion Date.   The 
total   amount   of   liquidated   damages   shall   not   exceed   the   amount 
defined in the Contract Data Sheet.  The Procuring Entity may deduct 
liquidated damages from payments due to the Contractor.   Payment of 
liquidated damages shall not affect the Contractorôs liabilities. 

52.2 If the Intended Completion Date is extended after liquidated damages 

have been paid, the Project Manager shall correct any overpayment of 
liquidated damages  by  the Contractor by  adjusting  the  next  payment 
certificate.   The Contractor shall be paid interest on the overpayment, 
calculated from the date of payment to the date of repayment, at the 
rates specified in Sub-Clause 46.1. 

52.3 If the Contractor has not corrected a defects within the time specified 

in  the  Procuring  Entityôs  notice,  the  Procuring  Entity  will  assess  the 
cost   of   having   the   defect   corrected,   the   Contractor   will   pay   this 
amount, and a penalty for lack of performance calculated as described 
in Clause 38. 

53. Bonus 53.1 The   Contractor   shall   be   paid   a   Bonus   calculated   at   the   rate   per 

calendar day stated in the Contract Data Sheet for each day (less any 
days   for   which   the   Contractor   is   paid   for   acceleration)   that   the 
Completion is earlier than the Intended Completion Date.   The Project 
Manager shall certify that the Works are complete, although they may 
not be due to be complete. 

54. Advance 

Payment 

54.1    The Procuring Entity shall make advance payment to the Contractor of 

the amounts stated in the Contract Data Sheet by the date stated in 
the  Contract  Data  Sheet,  against  provision  by  the  Contractor  of  an 
Unconditional Bank Guarantee in a  form and by a bank acceptable to 
the  Procuring  Entity  in  amounts  and  currencies  equal  to  the  advance 
payment.     The  Guarantee  shall  remain  effective  until  the  advance 
payment  has  been  repaid,  but  the  amount  of  the  Guarantee  shall  be 
progressively   reduced   by   the   amounts   repaid   by   the   Contractor. 
Interest will not be charged on the advance payment. 

54.2 The   Contractor   is   to   use   the   advance   payment   only   to   pay   for 

Equipment,   Plant,   Materials,   and   mobilization   expenses   required 
specifically   for   execution   of   the   Contract. The   Contractor   shall 
demonstrate  that  advance  payment  has  been  used  in  this  way  by 
supplying   copies   of   invoices   or   other   documents   to   the   Project 
Manager. 

54.3 The   advance   payment   shall   be   repaid   by   deducting   proportionate 

amounts from payments otherwise due to the Contractor, following the 
schedule of completed percentages of the Works on a payment basis. 
No account shall be taken of the advance payment or its repayment in 
assessing   valuations   of   work   done,   Variations,   price   adjustments, 
Compensation Events, Bonuses, or Liquidated Damages. 

55. Performance 55.1 The Performance Security shall be provided to the Procuring Entity no 
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Securities later  than  the date specified  in  the  Letter  of  Acceptance and  shall  be 
issued in an amount and form and by a  bank or surety acceptable to 
the Procuring Entity, and denominated in the types and proportions of 
the currencies in which the Contract Price is payable. The 
Performance Security shall be valid until a date 28 days from the date 
of   issue   of   the   Certificate   of   Completion   in   the   case   of   a   Bank 
Guarantee, and until one year from the date of issue of the Completion 
Certificate in the case of a Performance Bond. 

56. Dayworks 56.1 If  applicable,  the  Dayworks  rates  in  the  Contractorôs  Tender  shall  be 

used   for  small   additional  amounts  of   work  only  when  the   Project 
Manager has given written instructions in advance for additional work 
to be paid for in that way. 

56.2 All work to be paid for as Dayworks shall be recorded by the Contractor 

on  forms  approved  by  the  Project  Manager. Each  completed  form 
shall be verified and signed by the Project Manager within two days of 
the work being done. 

56.3 The Contractor shall be paid for Dayworks subject to obtaining signed 

Dayworks forms. 

57. Cost of Repairs 57.1 Loss  or  damage  to  the  Works  or  Materials  to  be  incorporated  in  the 

Works  between  the Start  Date  and  the end  of the  Defects Correction 
periods shall be remedied by the Contractor at the Contractorôs cost if 
the loss or damage arises from the Contractorôs acts or omissions. 

 

E. Finishing the Contract 
 

58. Completion 
Certificate 

 

58.1    The Contractor shall request the Project Manager to issue a certificate 
of  Completion  of  the  Works, and  the  Project  Manager  will do  so  upon 
deciding that the work is completed. 

59. Taking Over 59.1 The Procuring Entity shall take over the Site and the Works within seven 

days of the Project Managerôs issuing a certificate of Completion. 

60. Final Account 60.1 The Contractor shall supply the Project Manager with a detailed account 

of  the  total  amount  that  the  Contractor  considers  payable  under  the 
Contract  before  the  end  of  the  Defects  Liability  Period. The  Project 
Manager  shall  issue  a  Defects  Liability  Certificate  and  certify  any  final 
payment  that  is  due  to  the  Contractor  within  56  days  of  receiving  the 
Contractorôs account if it is correct and complete.   If it is not, the Project 
Manager shall issue within 56 days a schedule that states the scope of 
the corrections or additions that are necessary.   If the Final Account is 
still  unsatisfactory  after  it  has  been  resubmitted,  the  Project  Manager 
shall  decide  on  the  amount  payable  to  the  Contractor  and  issue  a 
payment certificate. 

61. Operating and 

Maintenance 
Manuals 

61.1    If  ñas  builtò  Drawings  and/or  operating  and  maintenance  manuals  are 

required,  the  Contractor  shall  supply  them  by  the  dates  stated  in  the 
Contract Data Sheet. 

61.2    If the Contractor does not supply the Drawings and/or manuals by the 

dates  stated  in  the  Contract  Data  Sheet,  or  they  do  not  receive the 
Project  Managerôs  approval,  the  Project  Manager  shall  withhold the 
amount  stated  in  the  Contract  Data  Sheet  from  payments  due  to the 
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Contractor. 

62. Termination 62.1 The Procuring Entity or the Contractor may terminate the Contract if the 

other party causes a fundamental breach of the Contract. 

62.2 Fundamental breaches of Contract shall include, but shall not be limited 

to, the following: 

(a) The Contractor stops work for 28 days when no stoppage of work 

is  shown  on  the  current  Programme  and  the  stoppage  has  not 
been authorized by the Project Manager; 

(b) The   Project   Manager   instructs   the   Contractor   to   delay   the 

progress of the Works, and the instruction is not withdrawn within 
28 days; 

(c) The Procuring Entity or the Contractor is made bankrupt or goes 

into liquidation other than for a reconstruction or amalgamation; 

(d) A  payment  certified  by  the  Project  Manager  is  not  paid  by  the 

Procuring  Entity  to  the  Contractor  within  84  days  of  the  date  of 
the Project Managerôs certificate; 

(e) The   Project   Manager   gives   Notice   that   failure   to   correct   a 

particular  Defect  is  a  fundamental  breach  of  Contract  and  the 
Contractor  fails  to  correct  it  within  a  reasonable  period  of  time 
determined by the Project Manager; 

(f) The  Contractor  does  not maintain  a  Security,  which  is  required; 

and 

(g) The Contractor has delayed the completion of the Works by the 

number  of  days  for  which  the  maximum  amount  of  liquidated 
damages can be paid, as defined in the Contract Data Sheet. 

(h) If  the  Contractor,  in  the  judgment  of  the  Procuring  Entity  has 

engaged in corrupt or fraudulent practices in competing for or in 
executing the Contract. 

For the purpose of this paragraph: 

ñcorrupt practiceò means the offering, giving, receiving or 

soliciting  of  anything of  value to  influence  the  action  of  a public 
official  in  the  procurement  process  or  in  contract  execution  and 
includes   inter   alia,   bribery   and   extortion   or   coercion   which 
involves threats of injury to person ,property or reputation, and. 

ñfraudulent practiceò means a misrepresentation of facts in order 

to influence a procurement process or the execution of a contract 
to  the  detriment  of  the  Procuring  Entity,  and  includes  collusive 
practice  among  Tenderers  (prior  to  or  after  Tender  submission) 
designed  to  establish  Tender  prices  at  artificial  non-competitive 
levels and to deprive the Procuring Entity  of the benefits of free 
and open competition. 

62.3 When either party to the Contract gives notice of a breach of Contract to 

the  Project  Manager  for  a  cause  other  than  those  listed  under  Sub- 
Clause   62.2   above,   the   Project   Manager  shall   decide  whether   the 
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breach is fundamental or not. 

62.4 Notwithstanding  the  above,   the   Procuring  Entity  may   terminate  the 

Contract for convenience. 

62.5 If the Contract is terminated, the Contractor shall stop work immediately, 

make   the   Site   safe   and   secure,   and   leave   the   Site   as   soon   as 
reasonably possible. 

63. Payment upon 

Termination 

63.1    If   the   Contract   is   terminated   because   of   a   fundamental   breach   of 

Contract by the Contractor, the Project Manager shall issue a certificate 
for  the  value  of  the  work  done  and  Materials  ordered  less  advance 
payments received up to the date of the issue of the certificate and less 
the  percentage  to  apply  to  the  value  of  the  work  not  completed,  as 
indicated  in  the  Contract  Data  Sheet.  Additional  Liquidated  Damages 
shall not apply.   If the total amount due to the Procuring Entity exceeds 
any  payment  due  to  the  Contractor,  the  difference  shall  be  a  debt 
payable to the Procuring Entity. 

63.2 If  the  Contract  is  terminated  for  the  Procuring  Entityôs  convenience  or 

because  of  a  fundamental  breach  of  Contract  by  the  Procuring  Entity, 
the  Project  Manager  shall  issue  a  certificate  for  the  value  of  the  work 
done, Materials ordered, the reasonable cost of removal of Equipment, 
repatriation   of   the   Contractorôs   personnel   employed   solely   on   the 
Works, and the Contractorôs costs of protecting and securing the Works, 
and less advance payments received up to the date of the certificate. 

64. Property 64.1 All  Materials  on  the  Site,  Plant,  Equipment,  Temporary  Works,  and 

Works shall be deemed to be the property of the Procuring Entity if the 
Contract is terminated because of the Contractorôs default. 

65. Release from 

Performance 
 
 
 
 
 

66. Suspension of 

Financing 

65.1    If the Contract is frustrated by the outbreak of war or by any other event 

entirely   outside   the   control   of   either   the   Procuring   Entity   or   the 
Contractor, the Project Manager shall certify that the Contract has been 
frustrated.   The  Contractor  shall  make  the  Site  safe  and  stop  work  as 
quickly as possible after receiving this certificate and shall be paid for all 
work   carried   out   before   receiving   it   and   for   any   work   carried   out 
afterwards to which a commitment was made. 

66.1    In the event that the source of financing is suspended to the Procuring 

Entity,  from  which  part  of  the  payments  to  the  Contractor  are  being 
made: 

(a)     The   Procuring   Entity   is   obligated   to   notify   the   Contractor   of   such 

suspension  within  7  days  of  having  received  the  financing  agencyôs 
suspension notice. 

(b)     If  the  Contractor  has  not  received  sums  due  it  within  the  28  days  for 

payment    provided    for    in    Sub-Clause    46.1,    the    Contractor    may 
immediately issue a 14-day termination notice. 
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CDS 
Clause 

GCC 
Clause 

Description 

1 1.1 

A.    General 

(Itemise Definitions to take the same numbering as per the General 

Conditions) 

The Procuring Entity is 

Ministry of Agriculture, Livestock, Fisheries & Irrigation 
State Department for crop Development 
Cathedral Road,  
P.O. Box 30028-00100 
Nairobi, Kenya 
Email : info@kilimo.go.ke  

The Defects Liability Period is Six (6) Months. 

The Project Manager is 

The Project Coordinator 
Ministry of agriculture, Livestock, Fisheries & Irrigation 
State Department for Crop Development 
Cathedral Road,  
P.O. Box 30028-00100 
Nairobi, Kenya 
Email : info@kilimo.go.ke  
 

The   name   and   identification   number   of   the   Contract   is   Drilling   and 
Equipping of Borehole and Construction of Elevated Tank in Kamweline 
Primary School in Igembe North Constituency, Meru County 

The Start Date shall be immediately on award of contract 

The Intended Completion Date for the whole of the Works shall be Three (3) 

Months 

The following documents also form part of the Contract: 

(i)              Letter of Acceptance 
(ii)             Form of Tender 
(iii)            Conditions of Contract Part I 
(iv)           Conditions  of  Contract  Part  II  and  Appendix  to  Conditio
ns of Contract 
(v)            Specifications 
(vi)           Drawings 
(vii)          Priced Bills of Quantities 

The   Site   is   located   at   Kiambu   County,   Kiambu   Town   and   Thika   To

wn  

mailto:info@awsboard.go.ke
mailto:info@awsboard.go.ke
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Constituencies 

2. 2.2 Indicate whether there is sectional completion N/A 

3. 2.3(9) List other documents that form part of the contract if any: 
N/A 

4. 3.1 The language of the Contract documents is English 
The law that applies to the Contract is the Kenyan Law. 

5. 9.1 Include the Schedule of Other Contractors, if any. 
N/A 

6. 10.1 Include the Schedule of Key Personnel. 
-       As indicated in the Instruction to Tenderers 

7. 14.1 The minimum insurance covers shall be: 

(a)        loss  of   or  damage   to  the  Works,   Plant,   and  Materials   Ks    

h. 2,500,000 

(b)        loss of or damage to Equipment Kshs. 2,000,000 

(c)        loss   of   or   damage   to   property   (except   the   Works,   Pla

nt, Materials, and Equipment) in connection with the Contract Kshs. 

3,000,000 and 

(d)        personal injury or death Kshs. 3,000,000 

8. 15.1 Site Investigation Reports available to the Tenderers are: 
N/A 

9. 22.4 The other measures include: 
a.   Minimising the number of migrant workers employed on the project 

and household in the site camp 

b.   Providing access to voluntary counselling and testing (VCT) 

c.   Providing psychological support and health care including prevention 

and treatment of opportunistic infections for workers infected and 
affected, as well as their families 

d.   Providing condoms (male and female) to workers 

10. 24.1 & 
47.1 

The Site Possession Date shall be  One day after award of contract 

 
11. 28.2 Hourly  rate  of  Fees  payable  to  the  Adjudicator  is  as per GOK guidelines 

12. 28.3 Arbitration  will  take  place  at  Nairobi,  Kenya    in  accordance  with  rules  an

d 
regulations  published  by  the  Kenya  Chapter  of  the  Chartered  Institute  of 
Arbitrators 

13. 29.1 Appointing Authority for the Adjudicator: the Kenya Chapter of the 
Chartered Institute of Arbitrators 
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B.    Time Control 

14. 30.1 The  Contractor  shall  Submit  a  Programme  for  the  Works  within  14  days  
of 
delivery of the Letter of Acceptance. 

15. 30.3 The period between Programme updates is 28 days. 

16. 30.3 The amount to be withheld by the Project Manager in the case the contractor 
does not submit an updated programme is: 0.05% of contract amount 

C.    Quality Control 

17. 38.1 The Defects Liability Period is Six (6) Months 

D.    Cost Control 

18. 45.7 Minimum Amount of Interim Payment Certificate will be N/A 
19. 46.1 The  interest  rate  shall  be  1%  above  prevailing  interest  rate  for  commerci

al 
borrowing from the contractors bank 

20. 47.1(a) The Site Possession Date shall be One day after award of contract 

21. 50 The contract ñ is notò subject to price adjustment in accordance with Clause 
50 of the General Conditions of Contract. 

22. 51.1 The   amount   of   retention   is  10%   of   value  of   works  of   Interim   Payme
nt 
Certificateô. 

  Limit of retention will be 10% of contract price. 

23. 52.1 The rate of liquidated damages is 0.075% percent of contract price per day 

 52.1 
62.2 (g) 

The maximum amount of liquidated damages is 7.5% of Contract Price 

24. 53.1 The bonus for early completion is N/A 

25. 54.1 There shall be amount of advance payment  
. 

26. 55.1 The   Performance   Security   shall   be   10   percent   of   the   contract   price
. 
(Unconditional Bank guarantee) 

  E.    Finishing the Contract 

27. 61.1 As  built  drawings  shall  be  supplied  by  the  contractor  by  2  months  after 
substantial completion date 

Operating  manual  shall  be  supplied  by  the  contractor  by  2  months  after 

substantial completion date 
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28. 61.2 The amount to be withheld by the Project Manager in the case the contractor 
does not submit as built drawings is: Kshs. 500,000 

The amount to be withheld by the Project Manager in the case the contractor 

does not submit operating manual is: Kshs. 500,000 

29. 63.1 The percentage to apply to the value of the work not completed, representing 
the Procuring Entity's additional cost for completing the Works, is 25% 
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1. BOREHOLE  DRILLING  AND ELEVATED  PLASTIC  WATER  TANK  WORKS 

 

101.  Introduction  
 

The Ministry of Agriculture, Livestock, fisheries and 

Irrigation proposes to improve water supply provision in 

Miraa growing areas of Meru and Embu Counties to provide alternative sources of 

livelihood particularly during periods of severe water shortage. 
 

Drilling  works of these boreholes are to be undertaken to supplement the existing 

sources and increase the water coverage. This technical specification describes the 

nature of the drilling works, water storage and transmission required. 
 

102.  Supervision of these works 
 

These works are to be undertaken on public or community land.   After 
drilling, the boreholes are to be operated by the beneficiary communities.  The Ministry of Agriculture,     

Livestock, Fisheries and Irrigation shall act as the 
Employer for these works, and shall nominate a Project Manager to act to supervise the works 
on its behalf. The Ministry shall pay for the works and the supervision costs. 
 

103.  Location of the works 
 

The works shall be carried out at strategic locations as indicated in the borehole hydro- 
geological report. The sites are generally located within a radius of 250Km from the Nairobi 
City Center. More specifically, the works are located in Igembe, Tigania and Buuri areeas of Meru County and 

Mbeere area of Embu County. 
 
 

104.  Description of the works 
 

The works shall comprise any or all of the following: ï 
1) Mobilisation and demobilization of plant and equipment 
2) Drilling  of 254 mm (10ò) boreholes as per the Bill  of Quantities and specifications 
3) Supply and installation of casing, screen, gravel pack and inert backfill. 
4) Development of boreholes using physical and chemical methods. 
5) Installation of test pumping plant followed by comprehensive pumping and recovery tests. 
6) Sampling and analysis of pumped water for chemical and bacteriological parameters. 
7) Removal of test pumping plant. 
8) Borehole disinfections. 
9) Construction of borehole head-works and temporary cap. 
10) Solar electricity supply and power connection to the site 
11) Equipping of the boreholes  
12) Testing and commissioning of the entire works 
13) Construction of two elevated plastic water tanks per site, capacity  8 m3 and on 5m steel tower 
14) Disinfections of tank and water pipes. 
15) Laying 2.5 Km of water pipe diameter of  DN90mm HDPE water pipes PE80 upto 14 
bar 
16)  Testing and commissioning of the entire works 
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105.  Programme of the works 
 

The Contractor shall provide the Project Manager with a Programme of Works that 

shall be mutually agreed on before Works commence.  The Contractor shall adhere 

strictly to this Programme of Works unless otherwise authorised by the Project 

Manager. 
 

106.  Site access 
 

The Employer shall obtain any permission required to gain access to the sites.  The Contractor 
shall be responsible for carrying out any minor works necessary to access sites. 
 

107.  Clearance of Trees, Bushes, Scrub, etc. 
 

The contractor shall unless otherwise directed cut down all trees remove bushes, plantations, 
crops and other vegetable growth and grub up all roots, take down all huts, buildings, wall 
fence and any other obstruction except services mentioned in Clause 1.15 and handle and 
transport salvaged usable materials,  to a site approved by the Project Manager. All  salvaged 
and usable materials are the property of the respective owners.  The clearing and demolition 
here-in described shall be carried out to a width sufficient for the works as directed by the 
Project Manager. 
 
With exception of the salvaged material fore-mentioned, the Contractor shall destroy or 
otherwise remove the whole of the rubbish from the site to an approved tip or number of tips 
provided by him. 
 
Trees shall be cut down to as near the ground level as possible and the rate entered in the Bill  
of Quantities shall include for cutting down, removing branches and foliage, cutting into 
suitable lengths, grubbing up stumps and roots, stacking up, burning or disposing off as 
directed. 
 
Before commencing any site clearance, general clearance, clearance of pipelines etc., the 
contractor shall inform the Project Manager's Representative of his intention.  The Project 
Manager will  by visiting the section of works concerned, determine the extent of the clearance 
expressly required. 
 
Payment for clearance will  be authorized on the basis of what is expressly required and at the 
discretion of the Project Manager. 
 

108.  Damage to Land, etc. 
 

Except where necessary for the proper execution of the Works, the Contractor shall not 
interfere with any fence, hedge, trees, land or crop forming the boundary of the site, or 
elsewhere.   In the event of any interference, the Contractor shall make good any damage to 
such fence, hedges, trees, land or crop to the satisfaction of the Project Manager and the owner 
thereof. 
 
Where the work is to be executed in private land, the Employer will  be responsible   for 
negotiating and obtaining rights of way and the serving of all notices as may be required upon 
the owners and/or occupiers of the land and it shall be the obligation of the Contractor to keep 
the Employer and the Project Manager fully  informed concerning the rate of progress and of 
his intention to enter and begin work with any way leave as provided for under the Conditions 
of Contract and required by this Specification. 
 

109.  Clearing the Site on Completion 
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On completion of the Work, the Contractor shall clear the Site of all plant, building, spoils, 

dumps, rubbish, etc. and leave the Site to the satisfaction of the Employer. 
 

110.  Provision of equipment, materials and labour 
 

The Contractor shall provide all equipment, transport, materials consumables and labour 
necessary for the satisfactory completion of the Works in compliance with this Specification. 
Contractors may deploy either direct rotary or percussion (cable tool) plant for these works. 
Plant deployed for the works shall be capable of drilling a borehole to a depth of 300 m at a 
nominal internal diameter of 152 mm (6ò). 
 

The Contractor will  provide details of all plant to be deployed and present Method 

Statements describing in detail his approach to these works. 
 

111.  Diligent Performance 
 

The Contractor shall at all times perform works diligently and in accordance with sound 
professional practice.  The Contractor shall not proceed from one stage of works to another 
without the express permission of the Project Manager. 
 
Decisions regarding discontinuing any element, or part of any element of these works, or 
abandonment of these works, shall be discussed jointly between the Contractor and the Project 
Manager before any further actions are authorized.  The Project Manager shall require a written 
submission justifying steps taken by the Contractor taken without the Project Managerôs 
approval.  An unsatisfactory explanation shall lead to non-payment for works undertaken 
without prior agreement. 
 

112.  Soils and Geology 
 

The boreholes shall be drilled through all strata encountered, typically including soils, 

tuffs, trachytes, phonolites, basalts and associated sediments.  The target aquifer for the 

boreholes is the Upper Athi Series and the Limuru Trachyte Series.  Drilling  may be 

stopped if  the amount of water struck is perceived to be enough for the intended 

purposes or if  a fresh basement system of rocks is encountered. 
 
 
 

113.  Licenses and Permits 
 

The Contractor shall acquire all permits and licences form relevant Government agencies 

for authorization to drill  the boreholes and shall be provide this to the Project Manager in 

advance of mobilization. 
 
 

114.  Mobilisation, demobilisation and site restitution  
 

The Contractor shall mobilise to each of the sites in accordance with the Agreed Programme: 
access is good though the Contractor shall satisfy himself as to access. The sum for 
mobilisation shall include such preparation of the wellhead area as is required, including 
erection, dismantling and preparation of such temporary camps as the Contractor deems 
necessary.   It shall include provision of water for camp and redevelopment purposes and the 
provision of personal sanitation facilities.  The Contractor may construct a pit latrine at each 
compound, not less than 1.5 m deep, at a location to be agreed with the Project Manager. 
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The Contractor shall minimise disturbances to neighbouring plots.  This shall particularly 
include ensuring that bailed fines and pumped test water are discharged in a manner that does 
not create a nuisance either to public or private property. 
 
On completion of works, each site shall be cleaned and surplus material removed from site to 
the satisfaction of the Project Manager.   Any fences cut or broken to gain access to sites shall 
be re-instated to the satisfaction of the Project Manager.   Site re-instatement includes the 
removal of all hydrocarbons spilled, leaked or otherwise released, and associated packaging 
and cotton waste.   Site reinstatement will  include the backfilling of pit latrines constructed for 
camp use.   Site re-instatement is deemed an integral part of mobilisation. 
 

This activity shall be costed taking into account the items above, and expressed as a 

unit rate. 
 

115.  Plant, Tools and Transport  
 

The Contractor shall at his own cost supply all machinery, plant, tools labour, fuel, housing 
and everything required to carry out the work expeditiously and efficiently. The contractor 
shall provide all transport required at his own cost, to enable the drilling plant and its 
accessories to reach the borehole site or sites, except in exceptional circumstances when 
arrangements will  be concluded by mutual agreement, for example, where the roads are 
impassable. 
 

2. BOREHOLE  DRILLING  WORKS 
 
 

116.  Drilling  
 

Unless otherwise approved by the Project Manager, drilling shall be by the air hammer method, 
by air flush rotary drilling; or by the percussion method.   Drilling  shall continue through all 
strata encountered.   Drilling  fluids and additives used must be approved by the Project 
Manager prior to use.  The Contractor shall provide appropriate tools and equipment and 
maintain them in good condition capable of operating to the manufactureôs rating and so ensure 
a smooth, straight hole.   Drilling  shall continue to the stipulated total depth at a minimum 
diameter of 152 mm (6ò). 
 
Drilling  rates shall be expressed as a cost per metre at a final diameter of 203 mm except the 
first 3 metres, which shall be drilled at a diameter of 254 mm (10ò).   Rates shall be deemed 
inclusive of conductor casing and temporary casing, if  required. 
 
 
 
 
 

117.  Borehole Construction 
 

The contractor shall install plain steel casing and screens to the required depth, install gravel pack 
of 2 - 4mm thickness to annular thickness of 50mm around the casing or as specified by the 
Engineer.  The bottom of the production casing shall be sealed by welded steel plug of 6" 
diameter and 6mm thickness. 
 
The Contractor shall be responsible for the provision of temporary casing as necessary, insertion 
and removal of which shall be at his cost. 
 

118.  Sample Collection and Storage; Record Keeping 
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Samples of drill  cuttings returned to the surface shall be collected at two metre intervals, dried 
and bagged.   Each bag shall be clearly marked with the sample depth interval and borehole 
number.   The Contractor shall record the depth of any zone of lost circulation for which no 
sample was taken. 
 
The Contractor shall maintain a log of the rate of penetration on a metre-by-metre basis, in 
minutes per metre drilled.  A stopwatch shall be used for this purpose, so that only the net 
drilling time is recorded, excluding any time taken in drilling interruptions.  The depth of any 
voids, or of particularly rapid penetration, or significant changes in rig noise, shall also be 
noted. 
 

Water levels shall be measured and recorded at the start and end of every shift, after 

significant breaks in activity (such as meal breaks), and during periods of plant 

downtime (as appropriate).  Water levels shall be measured using a sounding and/or 

lighting dipper approved for use by the Project Manager. 
 

119.  Supply and Installation  of Casing and Screen 
 

Casing and screen specification: 
Borehole casing shall be made from steel pipe manufactured to API specifications 5L or BS 3601 
and of internal diameter 254 mm  or as otherwise specified in the Bills of Quantities and, with a 
minimum wall thickness of 6 mm. 
 
Casing shall be epoxy coated and lined to American standard WWAC 213/C 210 or BS 
BGC/PS/CW6 or German standard DIN30671 or any other internationally recognized standard to 
resist underground corrosion 
 
Casing shall have self-cantering sockets and spigot ends for fillet  to prevent damage to the 
internal epoxy lining and supplied in 6m length. 
 
Screens shall be slotted steel pipes manufactured to API specification 5L or BS 3601. Mill -slotted 
screens shall be constructed from new 152 mm mild steel with a minimum wall thickness of 6 
mm.   Slots shall not exceed 1 mm in width, and should constitute not less than 6% open area. 
 
The Contractor is requested to provide a supply and installation rate for wire-wound screen. 
This shall be new and of continuously wound wedge-wire type.  The material must be of 304 
stainless steel.   Slot size will  be 1 mm (20% open area or better) internal diameter 152 mm (6ò) 
or as otherwise specified in the Bills of Quantities. 
 

Casing and screen installation:  
Before installation of casing and screen the Contractor shall ensure that the hole is clear to total 
depth and shall flush out any backfilled material if  present.  The Project Manager shall provide 
the design of casing and screen string prior to installation by the Contractor. 
 
Casing jointing shall be by either flush square-section threading or three-pass electric arc 
welding.   Screens may be welded to casing, or screw-jointed by means of flush square-section 
threads.  Externally socketed joints will  not be acceptable.  Where screwed joints are deemed 
by the Project Manager to be below standard, joint shoulders shall be spot-welded at 90° 
intervals around the casing circumference at no extra cost. 
 
If  screen and casing is to be welded, the appropriate welding electrode must be used. During 
welding, casing and screen lengths must be held absolutely vertical in order to ensure a plumb 
installation.   All  joints to be welded must be bevelled at the butt end: three continuous weld 
passes must be made to ensure a sound joint, and the oxide coating must be removed before the 
second and third passes.   Burn-through and subsequent deposition of metal on the inside of the 
casing and screen string must be avoided. The base of the casing string shall be sealed, unless 
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otherwise directed by the Project Manager, with a circular plate of mild steel of thickness not 
less than 6 mm (ıò), fixed with a continuous weld to the casing string.  The appropriate 
welding electrode shall be used.  Three welding passes will  be made, with oxide coating 
removed prior to the second and third passes. 
 
The top of the casing string shall terminate not less than 0.2 m above original ground level. 
 

Admissible rates: 
Rates shall be expressed as supply and installation of casing or screen per unit linear metre. 
 

120.  Supply and Install  Gravel Pack 
 

Specification: 
The Contractor shall supply and install filter pack/formation stabiliser.   Material shall be 2-4 
mm diameter, clean well-rounded siliceous gravel with no more than 5% non-siliceous 
material.  The pack must be approved by the Project Manager prior to installation.  Granular 
calcium hypochlorite will  be introduced into the annular space along with the pack material at a 
concentration of 500 grammes per cubic metre of pack.   This will  initiate the process of 
sterilising the wellbore.  The Contractor shall provide the Project Manager with the bulk 
density of the pack material (kg per m3). 
 
Installation of filter pack/formation stabiliser may use water washdown or reverse circulation 
methods.   In the latter case a pump set or airlift  string shall be installed in the borehole so as to 
encourage material settlement. 
 
The filter pack shall terminate not less than 3 m above the uppermost screen when stabilised, or 
as otherwise directed by the Project Manager.  The Contractor shall provide a means by which 
this level may be measured. 
 

Admissible rates: 
Rates shall be expressed as supply and installation of gravel pack per unit cubic metre. 
 

121.  Install  Backfill  

F. 

Specification: 
Backfill material shall comprise fine or clayey drill  cuttings and shall be installed from the top 
of the filter pack to 3 m bgl unless otherwise directed by the Project Manager. The installation 
method must ensure that no bridging occurs within the annular space. The Contractor shall 
measure the depth to the top of the backfill and provide the means by which this level may be 
measured. 
 

Admissible rates: 
Rates shall be expressed as installation of backfill per unit linear metre. 
 

122.  Development 
 

Development shall comprise both physical and chemical development as follows: 
 

123.  Chemical development 

 

When the Project Manager has deemed the borehole clean, he may instruct the 

Contractor to commence with chemical development.  Chemical development shall 

comprise an approved polyphosphate as a disaggregant that shall break down silty 

concretions, any build up of clay or silts, or other fine material within and adjacent to 

the wellbore.  Consideration shall be given to the geological log (if  available) when 
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dosing; where clays are abundant the over-application of polyphosphate can lead to 

sloughing of geological material and may damage the borehole.  The decision as 

whether chemical development shall be adopted, and at what dosage rates, shall be 

made by the Project Manager on the basis of experience elsewhere and from 

observations made during cleaning. 
 

Typical dosage shall comprise powdered sodium hexametaphosphate dissolved in hot water. 
The polyphosphate shall be dosed at 10 to 15 kg/m3 of water, depending on the concentration 
of clays in the aquifer matrix.   This shall be mixed with calcium hypochlorite at a dose of 200 
grammes per cubic metre to inhibit bacterial activity. The volume of polyphosphate-dosed 
water shall be one and a half times the volume of water within the screened sections of the 
borehole. 
 
Once the chemical is mixed and pumped or allowed to run into the well at the level of the 
screens, clean water shall be poured into the well at a level above the screens to drive the 
chemicals into the aquifer material.  The volume of water to be poured into the well shall be 
twice the volume of water in the screened section. 
 
Both polyphosphate and added water shall be introduced by means of a pipe, the bottom end of 
that shall be located in the middle of the screened section of the borehole.  The Contractor may 
jet the liquids into the screened section use a jetting head if  he so wishes. 
 
After dosing, the borehole shall be left overnight to allow disaggregation to occur.  The 
borehole shall then be subjected to physical development. 
 
The Contractor shall pay particular attention to the description of his proposed chemical 
development methodology in his method statement.   Chemical development costs shall be 
expressed as an hour rate, and include all labour and materials (including clean water) required 
for the operation.   Chemical development undertaken by a Contractor familiar with the 
technique shall take no longer than 3 hours. 
 

124.  Physical development 
 

Physical development may adopt any of the commonly used methods, including but not 
necessarily restricted to, the following: ï 
 

¶ Surging; 

¶ Bailing; 

¶ High-velocity water jetting; 

¶ Airlift  rawhiding; 

¶ Airlift  rawhiding with eductor pipe. 
 
Development shall be considered complete when the water discharged is clear and contains no 
more than an estimated 5 parts per million of suspended solids; and the borehole has been 
restored to the as-cleaned total depth; or as otherwise directed by the Project Manager.  The 
Contractor shall describe the method he proposes to adopt and the plant required for physical 
development in his method statement.   Over pumping shall not be considered an acceptable 
development method. 
 
The rate submitted by the Contractor for physical development is deemed to include 
installation and removal of necessary plant.  The quantities given in the Bills of Quantities only 
apply to actual development time.   Costs for physical development shall be expressed as an 
hour rate. 
 

125.  Aquifer  Testing 
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Borehole testing will  be conducted according to British Standard BS 6316 (1992) (Code of 
Practice for Test Pumping of Water Wells).  The following elements are required:ï 
 
a)   A pre-test. 
b)   A step drawdown test. 
c)   A constant discharge test. 
d)   A recovery test. 
 
Discharge tests (b and c above) shall be timed so as to begin in the morning, in order that the 
frequent early test time measurements are made during daylight hours.   At the completion of 
tests, data shall be handed over to the Project Manager in rough.   These will  be returned to the 
Contractor within two (2) calendar days for the Contractor to incorporate in his completion 
document set. 
 
 

After development of the borehole is complete, test pumping for yield shall be carried out.  The 
Contractor shall provide and install the necessary pumping equipment capable of pumping the 
estimated yield against the estimated head below ground level but with suitable throttling devises 
so that the discharge may be reduced. 
 
The pumping unit shall be complete prime mover and all auxiliaries shall be capable of being 
operated for a period of 24 hrs uninterrupted.  It shall also have all discharge pipe work and 
suitable discharge measuring devices subject to approval of the Engineer. 
 
 

On completion of the test pumping the borehole shall be caped by a welded cap of 6" diameter 
and 6mm thickness. 
 

126.  Installation, plant and methodology 
 

Pumping plant and dipping tube shall be installed in each borehole to be tested.  The Project 
Manager shall specify anticipated discharge and pump intake depth. 
 

Pumping plant 
Pumps used for testing may be electric submersible, surface-mounted turbine, or reciprocating 
pumps.   Intake depth will  not be less than 50 metres and not be greater than 250 metres below 
ground level.   Any pump used in tests must have a fully  functioning non-return valve either in 
the pump itself or in the rising main immediately above the top of the pump. 
 
Discharges shall range from 4 to 20 m3/hr at dynamic heads ranging from 50 to 300 metres, 
and the Contractor shall have at his disposal pumps covering this discharge and head range. 
The Contractor shall provide the specifications for the pumps he proposes to deploy for these 
works. 
 
Rising main pipe shall be of a material suitable for installation depths to a maximum of 300 
metres.  The water pumped from the borehole shall be discharged to waste at a distance and in 
such a manner that it does not pond or flow back towards the borehole.  Where possible, 
pumped water shall be discharged to a drain to facilitate its removal from the vicinity of the 
wellhead. 
 
The Contractor must provide a generator or other prime mover for powering pumps, as power 
is not necessarily available at all sites.  The power source shall be able to provide motive power 
without stopping for any reason, for a continuous period of not less than 30 hours. 
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Discharge measurement and control 
Discharge measurement shall be by an approved accurate method, such as an orifice plate, 
calibrated flow meter or V-notch weir.   If  volumetric methods are proposed, the Contractor will  
ensure that the container to be used has been calibrated.   When time-to-fill  measurements are 
made, each discharge measurement shall be calculated from the average of three time 
measurements, or as otherwise approved by the Project Manager.  The base on which the 
calibrated container is supported during measurement shall be horizontal, and the Contractor 
may be required to demonstrate this at the Project Managerôs request. Discharge shall vary by 
not more than 15% across each step of the step-drawdown test, and across the constant 
discharge test, except when otherwise approved by the Project Manager. 
 
Discharge shall be controlled by means of a globe valve of suitable diameter.   On the upstream 
side of this, not closer than six (6) pipe diameters from the valve, a manometer tapping and 
calibrated gauge shall be installed such that it can be clearly seen by a person operating the 
valve.   This will  be used during step-drawdown tests for flow control purposes. 
 

Water level measurement 
Water level measurement shall be by electric sounding and/or lighting dipper, and shall be 
made in a dipper tube installed alongside the test pump rising main and secured securely to it. 
The Project Manager will  check the dipper for stretch and any other inaccuracies prior to 
accepting its use.   Accuracy of measurement must not be less than 1.0 cm.   Water level 
measurement using an airline shall not be acceptable on the grounds of poor precision. 
 

Time measurement 
All  times shall be recorded by means of a stopwatch or similar approved timepiece.   The 
Contractor shall ensure that spare batteries, etc. for all equipment are available on site prior to 
commencing tests. 
 

127.  Pre-test 
 

The pre-test will  check all equipment, determine the range of discharges for the step drawdown 
test and set the globe valve for the first step discharge rate.   Pre-tests shall not exceed three (3) 
hours. 
 

128.  Step drawdown test 
 

The step drawdown test will  comprise five (5) steps of one hundred and twenty (120) minutes 
each, with no recovery phase between successive steps.   The step-drawdown test shall not start 
until water level has returned to true static water level, unless otherwise stipulated by the 
Project Manager. 
 
Typically, individual step discharges would comprise 25%, 50%, 75%, 100% and 125% of 
anticipated production discharge rate.   Discharge increments shall be effected as nearly 
instantaneously as possible and once set shall not be changed except by instruction of the 
Project Manager.   Discharge variation and measurement shall be effected by means of the 
globe valve and manometer gauge described in Section 2.3.1 b above. 
 

129.  Constant discharge test 
 

Constant discharge tests shall typically last not less than twenty-four (24) hours, or as 
otherwise determined by the Project Manager.   The borehole shall be pumped at the highest 
discharge it is deemed capable of.  The test shall not start until water level has returned to true 
static water level, or as otherwise directed by the Project Manager.   A water sample will  be 
procured by an NCC technician towards the end of the test for subsequent analysis by the 
laboratory at Kabete Water Works (§ 2.4 below). 
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130.  Recovery test and removal of plant 
 

Recovery tests shall continue for not longer than twenty-four (24) hours, or as otherwise 
directed by the Project Manager.   Only after the completion of recovery data collection may 
pumping and ancillary plant be removed from the borehole, though aboveground components 
may be dismantled during the recovery phase. 
 

131.  Admissible rates 
 

Rates for pumping and recovery are deemed to include the cost of plant installation and 
removal.   The Bill  of Quantities therefore assumes a total duration of thirty-seven (37) hours of 
pumping and twenty-four (24) hours of recovery per borehole.  The rates are deemed inclusive 
of installation, removal, plant use, testing and data collection. 
 

132.  Water Sampling and Analysis 
 

In the closing hour of the constant discharge test a water sample shall be collected for chemical 
and bacteriological analysis by a competent technician for analysis in a laboratory approved by 
the Project Manager.  The technician shall collect samples in containers supplied by the 
laboratory, in the manner conventionally used by the laboratory. 
 
The Contractorôs unit rate for sampling and analysis will  include the cost of analysis and 
transporting the technician from and to the laboratory for each sampling exercise. 
 

133.  Wellbore disinfection 
 

After removal of test equipment, boreholes shall be disinfected with a chlorine/water solution 
at a concentration of 50 milligrammes per litre or greater of free chlorine.  This will  be 
sprayed into the borehole so as to ensure that all exposed borehole wall surfaces are coated.   In 
preparing their Bids, Contractors should allow 1 cubic metre of solution per borehole.  This 
item shall be costed as a unit lump sum. 
 

134.  Borehole headworks 
 

Sanitary seal casing: 
A 3.2 metre length of 203 mm (8ò) mild steel casing shall be installed around the 152 mm (6ò) 
permanent casing string in the 254 mm (10ò) diameter hole drilled to 3 metres. 
 
This shall project not less than 0.2 m above original ground level and shall be flush with the 
permanent casing string. 
 

Grout  seal: 
A sanitary grout seal shall be installed between the 152 mm (6ò) and 203 mm (8ò) casings and 
grouted into place.   Grout shall be of cement slurry, or cement and fine sand, and shall have a 
density of at least 1.75 kg/l.   This shall be introduced into the annular space from the top of the 
inert backfill to ground level, using a method that must be approved by the Project Manager. 
 

Concrete plinth:  
The ground surface at the wellhead shall be excavated to a depth of one metre, and be one 
metre square, to allow a concrete plinth to be cast.  The 1 x 1 x 1 m pit will  be filled with 
concrete, to be finished flush with the ground surface.  Concrete shall be 1:2:4, OPC: sand: 
half-inch ballast.  This must be cast with two 0.8 m lengths of 12 mm reinforcing bar welded 
to the 203 mm (8ò) casing 0.7 m below ground level. 
 
 
 
 
 

10




















































































